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Streszczenie. Niniejszy artykul analizuje problematyczne kwestie zwigzane z
ustalaniem wlasciwosci sadéow w zakresie wykonania ochrony praw wlasnosci
intelektualnej, w zwiazku z utworzeniem na Ukrainie wyspecjalizowanej instytuciji
sadowej do rozpatrywania i rozstrzygania sporow w tej dziedzinie - Sadu Najwyzszego
ds. Wtasnosci intelektualnej, ktory jednak jeszcze nie rozpoczat swojej pracy.

Niejednoznaczna interpretacja i prawo - stosowanie przepisow, ktore reguluja
jurysdykcje w sprawach zaznaczonej kategorii wigze si¢ przede wszystkim z réoznymi
interpretacjami zarowno s¢dziow, jak i 0sob ubiegajacych sie o ochrong praw wiasno$ci
intelektualnej. Artykut 16 Przepisow przejsciowych Gospodarczego proceduralnego
Koduksu Ukrainy, ktory przewiduje, ze ,,przed rozpoczeciem pracy Sadu Najwyzszego
ds. Wlasnosci Intelektualnej, sprawy dotyczace wlasnosci intelektualnej beda
rozpatrywane na podstawie zasad obowigzujacych po wejSciu w Zycie niniejszego
Kodeksu, przez sady odpowiednio do =zasad jurysdykcji (wlasciwosci), ktore
obowiazywaly do wejscia w zycie niniejszego Kodeksu".

W zwigzku z tym, analizowane sa problemy i sprzeczno$ci obecnego
ustawodawstwa Ukrainy i orzecznictwa (praktyki sadowej) dotyczacego jurysdykcji
Sadow w sprawach ochrony wilasnosci intelektualnej, formutowania wynikow dla
ulepszenia obowigzujacego ustawodawstwa w celu uniknigcia takich sprzeczno$ci na
nowoczesnym etapie rozwoju wiladzy sagdowej pod wplywem sadowo-prawniczej
reformy, w ramach reformowania ustroju sadowego, postgpowania sadowego oraz
innych powiagzanych instytucji prawnych w celu dalszej poprawy, wlasnie, instytucji
ochrony sadowej, w celu rozwigzania aspektow problemowych oraz w celu wlasciwego
zapewnienia ochrony sagdowej praw wlasnosci intelektualnej na Ukrainie.

Stowa kluczowe. Sad Najwyzszy ds. Wlasnosci intelektualnej, wlasnosé
intelektualna, ochrona praw wlasnosci intelektualnej, sie¢ internetowa, sad ustanowiony
na mocy prawa, ochrona sagdowa.
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Abstract. The article examines the problem issues of the determination of the
jurisdiction of the courts in the implementation of the protection of the rights of the
intellectual property given the establishment of a specialized judicial institution in
Ukraine for consideration and settlement of disputes in this area — The High Court of the
issues of the intellectual property, however, which has not begun its work yet.

The ambiguous interpretation and law is the application of the legislation, which
regulates the jurisdiction of the cases of the specified category, is connected, first of all,
with the different interpretation both by judges and persons, who apply for protection of
the rights of the intellectual property of the p. 16 of the Transitional provisions of the
Commercial Procedural Code of Ukraine, which provides that ‘before the beginning of
the work of the High Court on the issues of the intellectual property case regarding the
rights of the intellectual property are considered under the rules that are in force after the
entry into force of this version of the Code, by the courts in accordance with the rules of
jurisdiction (criminality), which operated before the entry into force of this version of
the Code’.

In this regard, the problems and contradictions of the current legislation of
Ukraine and judicial practice are analyzed regarding the jurisdiction of the cases about
the protection of the rights of the intellectual property to the courts in order to avoid
such contradictions at the present stage of development of the judiciary under the
influence of the judicial legal reform, in the framework of reforming the judiciary, the
procedure and other related legal institutions, for the possibility of further improvement
namely of the institute of judicial protection, the solution of problematic aspects and for
the proper provision of judicial protection of the rights of intellectual property in
Ukraine.

Key words. The High Court on the issues of the intellectual property, the
intellectual property, the protection of the rights of the intellectual property, the Internet,
the court that is established by law, the judicial protection.
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AHoTamisi. Y CTaTTi JOCHIKYIOTHCS TPOOJEMHI TMHUTAaHHS BU3HAYCHHS
FOPUCAHKIIT Cy/iB MPH 3AIMCHEHH] 3aXWCTy MpaB iHTENEKTYyalIbHOI BIACHOCTI 3 OTJIATY
Ha CTBOpEHHS B YKpaiHi crieliani3oBaHoi Cy/lOBOi YCTaHOBU 3 PO3TJISILY 1 BUPILICHHS
cnopiB y 1ili chepi — Burmioro cyay 3 nuraHb iHTEICKTYalbHOI BJIACHOCTI, IPOTE KU
IIe He PO3I0YaB CBOIO po0oTy.

HeoxHo3HauHe TioymaueHHsT Ta IpaBO - 3aCTOCYBaHHS 3aKOHOJABCTBA, SIKE
PETYIIOE TiJBIIOMYICTh CIpaB 3a3HAYEHOi KaTeropii, MOB’s3aHO, B MEpIIy Yepry, i3
PI3HUM TIIyMadeHHSM SIK CYAISIMH TakK i oco0aMu SIKi 3BEPTAIOThCS 33 3aXHCTOM TIpaB
iHTEeNeKTyapHOI BnacHoi 1. 16 [lepeximHux monoxeHs [ ocmomapchKoro mpomecyaibHOTo
KoJleKcy YKpaiHu, sikhii mepeadadae, Mo «I0 Modatky poOoTu Bwuioro cyny 3 muTaHb
IHTEJNIeKTyaJIbHOI ~ BIIACHOCTI ~ CIIPaBM  IMOJO TMpaB  iHTEJNEKTyaJbHOI ~ BIIACHOCTI
PO3TIANAIOTECS 33 MPaBWJIAMH, IO MIFOTH ICIA HAOpaHHS YMHHOCTI I€I0 PENaKIiero
Konekcy, cynamMu BiAIIOBIIHO J0 TPABHJI FOPUCAUKINT (I1i7BIIOMYOCTI, MiACYIHOCTI), SIKI
JUsUTH 10 HAOpaHHS YUHHOCTI 11i€r0 peaakiiero Koaekcyy.

B 3B’A3Ky 3 uMM, aHami3yIOThCS MpOOJEeMH Ta CyNEPEeYHOCTI YHHHOTO
3aKOHOJABCTBA YKpaiHM Ta CyJOBOI NMPAKTHUKH, IOJO MiJBIJOMYOCTI CyJaM CHpaB Ipo
3aXUCT TMpaB IHTEJICKTYaJbHOI BJIACHOCTi, (DOPMYJIOIOTECS BUCHOBKH  IOJIO
BJOCKOHAJICHHS! YMHHOTO 3aKOHO/IABCTBA 3 METOI0 YHHUKHEHHS TaKHX CYIEepeUyHOCTEeH Ha
CY4acCHOMY eTarli PO3BUTKY CYAOBOi BIaIH MijJ BIUIMBOM CyAOBO-IIpaBOBOi pedopmy, B
paMkax pedopMyBaHHS CyJOYCTPOIO, CYJOYMHCTBA Ta IHIIUX CYMDKHHUX IPaBOBHX
IHCTUTYTIB, JUISI MOXIJIMBOCTI ITOJAJIBIIOTO YJAOCKOHAJICHHS CaMe IHCTHTYTY CYJIOBOTO
3aXUCTY, BUPIMIEHHS MPOOIEMHIX ACHEKTIB 1 JUIsl HAaJIS)KHOTO 3a0e3MedeHHs CyIOBOTO
3aXMCTy IPaB iHTEIEKTyaJIbHOT BIACHOCTI B YKpaiHi.

KarouoBi ciaoBa: Bunmit cynq 3 nuTaHb IHTEJNEKTYaJbHOI BJIACHOCTI,
1HTeJIeKTyaJbHa BJIACHICTh, 3aXUCT MPAB 1HTEJIEKTYAIbHOI BIACHOCTI, Mepexa [HTepHerT,
CyJ BCTAaHOBJICHUH 3aKOHOM, CyJJOBHUH 3aXHCT.

Formulation of the problem. Today, by fixing the rights and freedoms of
citizens and legal entities at the legislative level, the state not only establishes
mechanisms for their provision, appropriate legal guarantees for their proper
implementation, but also raises the basic indicators of democratization of our society.

Thus, the Constitution of Ukraine grants and guarantees to everyone judicial
protection (Article 55), that is, the right to directly go to court and challenge the
decisions, actions or omissions of state authorities, local self-government bodies,
officials and officials, which is considered an integral part of the constitutional- legal
status of citizens and legal entities (Constitution of Ukraine, 1996).
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However, | do not disregard the right enshrined in the law to apply to court for
the protection of intellectual property rights, in practice, persons who go to court to
protect such a right face the problem of “court established by law”.

This is due to the fact that the new version of the Code of Civil Procedure of
Ukraine and the Code of Administrative Judiciary of Ukraine no longer contain rules for
the consideration of cases of intellectual property rights, and the Economic Procedural
Code of Ukraine in paragraph 16 of the Transitional Provisions provides that "prior to
the work of the Supreme Intellectual Property Courts Intellectual Property Rights cases
are dealt with under the rules applicable after the entry into force of this version of the
Code, by the courts in accordance with the rules of jurisdiction (jurisdiction, n
jurisdiction) that were in force prior to the entry into force of this edition of the Code
”(Economic Procedure Code of Ukraine 1992, Administrative Procedure Code of
Ukraine 2005, Civil Procedure Code of Ukraine 2004).

Analysis of recent publications and research. Jurisdiction issues in the exercise
of judicial protection of intellectual property rights have been the subject of research by
G.O. Androschuk, N.V. Bocharova, O.F. Doroshenko, O.P. Orlyuk, O.0. Stefan, et al.

Highlighting  previously unresolved parts of a common problem.
Notwithstanding previous publications on this subject, insufficient attention has been
paid to investigating the mechanism for the delimitation of the jurisdiction of courts to
hear disputes on infringement of intellectual property rights before the work of the High
Court on Intellectual Property.

The purpose of the article. The main purpose of this scholarly article is to
comprehensively examine the jurisdiction of intellectual property disputes before the
High Court on Intellectual Property began.

Presenting main material. In connection with the implementation of judicial
reform in accordance with the Ukraine 2020 Strategy for Sustainable Development,
approved by Presidential Decree No. 5/2015 of 12.01.2015, judicial protection of rights
and legitimate interests of citizens and legal entities has become a daily occurrence, as
well as the principles of the independence of judges and the subordination of the law are
implemented on the basis of the principles of the rule of law and the guarantee of every
right to a fair trial by an independent and impartial tribunal (Sustainable Development
Strategy "Ukraine 2020" 2015).

The provisions of Article 55 of the Constitution of Ukraine correspond to the
provisions of Article 6, paragraph 1, of the Convention for the Protection of Human
Rights and Fundamental Freedoms, which enshrines the right of everyone to a fair
hearing of a case by a court established by law, which will decide the dispute over its
civil rights and obligations (Convention on protection of human rights and fundamental
freedoms, 1950).

As noted earlier in the new wording, the Code of Civil Procedure of Ukraine
and the Code of Administrative Judiciary of Ukraine no longer contain rules for the
consideration of intellectual property cases, and the Commercial Procedure Code of
Ukraine in Clause 16 of the Transitional Provisions provides that “prior to the work of
the High Court on Intellectual Property Intellectual property cases are dealt with under
the rules applicable after the entry into force of this wording of the Code, by the courts
in accordance with the rules of jurisdiction (jurisdiction, n jurisdiction) that were in
force prior to the entry into force of this edition of the Code ”(Economic Procedure
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Code of Ukraine 1992, Administrative Procedure Code of Ukraine 2005, Civil
Procedure Code of Ukraine 2004).

However, in practice, persons who go to court to protect intellectual property
rights face the problem of "court established by law".

In its judgments, the European Court of Human Rights in Sokurenko and
Strigun v. Ukraine and Leo Zand v. Austria defined the notion of "court established by
law", emphasizing that this applies not only to the legal basis of the court's existence,
but also compliance with the rules governing its activities (Decision of the European
Court of Human Rights in the case of Leo Tsand v. Austria, 1978; Decision of the
European Court of Human Rights in the case of Sokurenko and Strigun v. Ukraine).

In view of the above, it is not considered a “court established by law” a body
that does not have jurisdiction, conducts judicial proceedings on the basis of practices
not provided for by law, as well as the concept of “court established by law” in Part 1 of
Art. 6 of the Convention provides for "the entire organizational structure of the courts,
including matters falling within the jurisdiction of certain categories of courts.”

Therefore, the guarantee of judicial protection has traditionally been viewed on
the one hand as the right of interested persons (natural and legal persons) to apply to a
competent court for the protection of the infringed (disputed) right, legitimate interest,
and on the other, as a duty of the court to consider the dispute and for the results of its
consideration make a legitimate decision.

Thus, in the system of legal guarantees and legitimate interests of citizens and
legal entities, based on the specifics of intellectual property disputes when using the
Internet, which are often reduced to a dispute about law, traditionally the protection of
intellectual property rights is judicially enforced by filing a request for termination of
action. that violates the right or may infringe the rights and legitimate interests of the
person or invalidate the intellectual property of the infringer.

Thus, the judicial protection of intellectual property rights and legitimate interests
when using the Internet should mean, on the one hand, the inalienable right of every
interested person to apply to a competent court in the event of a violation of intellectual
property rights or interests, and on the other hand , the duty of the State to exercise the
right granted by providing the competent court with effective protection, with sufficient
grounds, to restore the infringed right or legitimate interest in the intellectual property of
the state. Homecoming and legal decision based on the outcome of such a dispute.

However, the analysis of court rulings shows that courts of different
jurisdictions have made opposite conclusions by citing paragraph 16 of the Transitional
Provisions of the Economic Procedure Code of Ukraine, which can be divided into two
main groups.

Thus, the first group can be distinguished by the findings of the administrative
and local general courts that the decision on intellectual property rights falls within the
exclusive jurisdiction of commercial courts, and therefore, referring to paragraph 16 of
the Transitional Provisions of the Economic Procedure Code of Ukraine denied the
claimants to open proceedings in cases or closed them.

As an example, the Kyiv District Administrative Court in Case No.
826/15263/18, based on the decision of September 24, 2018, left unchanged by the
decision of the Sixth Administrative Court of Appeal, dated December 3, 2018, refused
to open the proceedings on the grounds of that the dispute that arose between the parties
to the case is related to the protection of intellectual property rights, therefore,
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considering the composition of the participants of this dispute and its subject,
consideration of such a claim is referred to the jurisdiction of the commercial court
(Order of the District Administrative Court of the City of K George the case No§26 /
15263/18 2018, Sixth Resolution administryvnoho Appeal Court in the case Ne826 /
15263/18 2018).

The October District Court of Zaporizhzhia in Case # 311/6402/15-c also
assigned exclusive jurisdiction to commercial courts to hear cases on intellectual
property rights and closed proceedings in a related case that had been pending since
2015 (City District Court Order Zaporozhye in the case Ne331 / 6402/15-c 2015).

The position of the District Administrative Court of the City of Kyiv and the
October District Court of the City of Zaporozhye in these cases corresponds to the
findings of the Grand Chamber of the Supreme Court set out in the decision of
29.05.2019 in the case Ne 826/15263/18 and in the decision of 16.10.2018 in the case Ne
9.10.2018 / 18195/17 (Order of the Grand Chamber of the Supreme Court in Case No.
910/18195/17 2018, Order of the Grand Chamber of the Supreme Court in Case No.
826/15263/18 2019).

However, contrary to the stated position in a similar case, there is a different
position of some judges of the Kyiv District Administrative Court set out in the
judgment of March 14, 2018 in cases No. 826/13795/17, upheld by the court of appeal
and based on the decision of the Kyiv Administrative Court of Appeal dated 01.08.2018
- upheld (Decision of the Kyiv Administrative Court of Ukraine in cases No.
826/13795/17 2018, Resolution of the Kyiv Administrative Court of Appeal in cases No.
826/13795/17 2018).

European Court of Human Rights in Axis and Others v. Turkey concluded that
apparent contradictions in the case law of the high court and failure to comply with the
mechanism aimed at ensuring the harmonization of jurisprudence are a cause of
violation of citizens' rights to a fair trial (European Court of Justice decision) of human
rights in the case of Aksis and Others v. Turkey (4KSIS AND OTHERS v. TURKEY,
2019).

At the same time, in its judgment of 19 March 1997 in the Hornsby v. Greece
case, the European Court of Human Rights stated that the right to a fair trial was
guaranteed by Art. 6 of the Convention and its expedient to be interpreted through the
prism of the preamble to the Convention, which proclaims the rule of law as part of the
general heritage of the Contracting States. One of the fundamental aspects of the rule of
law is the principle of legal certainty, which, among others, requires that final judgments
are not called into question (Hornsby v. Greece, 1997).

Referring to the Resolution of the Plenum of the Supreme Economic Court of
Ukraine “On Certain Issues of Jurisdiction and Jurisdiction of Cases with Economic
Courts” of 10.10.2011, Judge No. 10 of the Kharkiv Administrative District Court based
on the resolution of 08.06.2018 (Case No. 820/4315/18), dated 18.06. .2018 (Case No.
820/4578/18) denied the plaintiff in the opening of proceedings in cases of recognition
of decisions of the Ministry of Economic Development and Industry of the refusal to
grant a patent for an invention and approval of patentability of inventions by the criteria
"industrial applicability" and "inventive Level I ’by reasoning that such cases are being
processed in the manner of commercial litigation (Kharkiv District Administrative Court
Order in Case No. 820/4315/18 2018; Kharkiv District Administrative Court Order in
Case No. 820/4578/18 2018).
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From a systematic analysis of the rules of law and jurisprudence, it can be seen
that both the courts and the party applying to the court for the protection of intellectual
property rights in different ways interprets what is a public - legal dispute, and therefore
determines the jurisdiction of administrative courts for one or the other. a dispute only
because the defendant in the case is the subject of power, and the subject of review - his
act of individual action.

However, in its ruling of 13 February 2019 in case no. 820/381/16, the Grand
Chamber of the Supreme Court stated that the application of Art. 17 of the Code of
Administrative Judiciary of Ukraine and the extension of the jurisdiction of
administrative courts to all disputes to which the subject of power is a party, since in
resolving the issue of the division of jurisdiction of courts in the consideration of
administrative and economic cases is insufficient application of purely formal criterion -
the definition of the subject (the participation of the subject of power), instead, the
decisive sign for the correct resolution of the dispute is the nature of the legal
relationship from which the (Decision of the Grand Chamber of the Supreme Court in
the case Ne820/ 381/16, 2019).

The public-law dispute that falls within the jurisdiction of the administrative
courts is a dispute between the parties to a public-law relationship, and it is precisely
this relationship.

Disposition of Part 3 of Art. 19 of the Code of Administrative Judiciary of
Ukraine stipulates that administrative courts do not consider claims, which are derived
from claims in a private law dispute and filed with them, if this dispute is subject to
consideration in a procedure other than administrative, and is pending before the
respective court.

Thus, the Supreme Court, in the panel of judges of the Court of Cassation
Administrative Court, in the decision of April 3, 2018 in the case Ne2a-6386/12/1070
stated that private-law relations are characterized by the presence of property or non-
property, personal interest of the participant. A dispute is of a private law nature if it is
caused by a breach or threat of a violation of a private right or interest, usually a
property, specific entity to be protected in the manner provided by law for the sphere of
private legal relations, even if the power or private interest has been breached by the
authorities. decisions, management actions or omissions of the authorities (Decision of
the Supreme Court within the Board of Judges of the Court of Cassation Administrative
Court in Case No. 2a-6386/12/1070, 2018).

Grand Chamber of the Supreme Court in the judgments of 20.06.2018 in case
Ne727 /10968/17, in case Ne522 / 23245/16-a of 29.08.2018, in case Ne280 / 267/15-a of
04.04. 2018, provided the legal conclusion that when considering such a category of
cases, it is necessary to look at the ultimate goal of resolving the dispute. When it comes
to the protection of civil law, regardless of the performance of public-administrative
management functions by the relevant entities by decision-making, action or omission,
if as a result they are aimed at the implementation of civil law, then the protection of the
corresponding infringed right or interest should occur in the course of civil proceedings.
If there has been a violation

of the person's right by a decision, act or omission in connection with the
realization of his economic competence, then the protection of such a violated right of
the person should be carried out in the procedure of economic litigation (Order of the
Grand Chamber of the Supreme Court in Case No. 280/267 / 15-a, 2018, Supreme
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Court Judgment in Case No. 727/10968/17, 2018, Supreme Court Judgment in Case No.
522/23245/16-a, 2018).

Thus, the decision of the subject of power, which has the signs of a normative
act and exhausts its effect after its implementation, can be challenged from the point of
view of its legality, and the requirement to declare such a decision illegal should be
considered in the order of civil or commercial court, if the results of implementation the
decision of the person concerned arose in civil law and the disputed legal bases on
which the claim is based are of a private law nature. In such a case, the requirement to
declare the decision illegal may be considered as a way of protecting the violated civil
law under Art. 16 of the Civil Code of Ukraine, and to be sued in civil or commercial
proceedings, if in fact the basis and purpose of such a claim is to challenge a civil right
(for example, ownership of the object).

Since, in the Code of Administrative Judiciary, the issue of the legal
consequences of the plaintiff's claim, which lacks signs of a legal (public-legal dispute),
and which is based on part 3 of Art. 124 of the Constitution does not belong to the
jurisdiction of the administrative courts of Ukraine, in which case, while refusing to
open proceedings, the courts reasonably explained to the plaintiff that his claims did not
fall within the jurisdiction of the administrative courts.

To the second group can be distinguished the conclusions of the judges, the
application of new rules of territorial jurisdiction, which provide for the hearing of cases
at the location of the defendant.

Thus, the Kyiv City Court of Appeal based on the decision of 25.06.2018 in the
case Ne 757/7570/18-c sent a case on infringement of intellectual property rights using
the Internet to the local general court at the place of residence and location of the
defendants substantiating their position to that "at the level of the civil procedural
legislation the analogy of the process (item 16 of the Transitional Provisions of the
Economic Procedure Code of Ukraine) is not fixed, to which, as justification of the
jurisdiction of the dispute, the plaintiff referred” (Post the new Court of Appeal of the
City of Kyiv in Case No. 757/7570/18-c, 2018).

Analyzing the jurisprudence of the judges of applying and interpreting
paragraph 16 of the Transitional Provisions of the Economic Procedural Code of
Ukraine, it is possible to summarize the main reasons that lead to the erroneous
determination of jurisdiction and rules for the consideration of intellectual property
cases prior to the commencement of the work of the High Court on Intellectual Property.

- misinterpretation by the judges of paragraph 16 of the Final Provisions of the
Commercial Procedure Code of Ukraine;

- Failure of the Judges of Item 16 of the Final Provisions of the Commercial
Procedure Code of Ukraine to be considered by judges;

- lack of regulatory jurisdiction and rules for dealing with cases in transition.

Therefore, taking into account the case law and the main provisions of the rule set
out in clause 16 of the Transitional Provisions of the Economic Procedure Code of Ukraine,
the principle of legal certainty must be implemented at the legislative level to avoid
differences in the application of the said provision, to ensure that legal rules are clear and
precise in order for the right of access to a court to be effective (Golder v. the United
Kingdom, judgment of 21 February 1975, Series A No. 18, §$ 28-36) the Golder v. the
United Kingdom Court of Human Rights of 21 February 1975, Series A No. 18, §§ 28-36).
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At the same time, the right to go to court, one of the aspects of which is the right
of access to a court, is not absolute. It may be limited, especially with regard to the
conditions of admissibility of the complaint, since by its very nature, this right requires
regulation by a state that uses certain limits of self-assessment in this regard.

At the same time, the right of access to a court cannot be restricted in such a
way or to the extent that its very nature is violated. These restrictions will not be
compatible with Article 6 § 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms, unless they have a legitimate purpose and are not proportionate
between the means used and the objectives pursued (Brulla Gomez de la Torre v. Spain
judgment) 33, p. 33) (Judgment of the European Court of Human Rights in Brulla
Gomez de la Torre v. Spain, p. 33).

Therefore, at the legislative level, in order to avoid any differences regarding the
application of paragraph 16 of the Transitional Provisions of the Economic Procedure
Code of Ukraine and its interpretation, the following amendments should be introduced
to the current Economic Procedure Code of Ukraine.

First, it is necessary to define the concept of "intellectual property cases", since
the legislator uses in relation to the list of cases specified in Part 2 of Art. 20 of the
Commercial Code of Ukraine, which is not exhaustive, emits the word "in particular”,
not specifying the phrase "namely".

Therefore, it is appropriate Part 2 of Art. 20 of the Commercial Code of Ukraine
to read in the following wording: "The Supreme Court on Intellectual Property hear
cases in disputes on the protection and protection of intellectual property rights, as well
as cases in disputes on the use of objects or the disposal of intellectual property rights in
violation of competition law, in particular :

1) disputes concerning the rights to the invention, utility model, industrial
design, trade mark (mark for goods and services), commercial name and other
intellectual property rights, including the right of prior use;

2) cases in disputes concerning registration, registration of intellectual property
rights, invalidation, continuation, early termination of patents, certificates, other acts
certifying or on the basis of which such rights arise or violate such rights or related legal
ones interests;

3) trademark recognition cases are well known;

4) cases in disputes concerning the rights of the author and related rights,
including disputes concerning the collective management of the author's property rights
and related rights;

5) cases in disputes concerning the conclusion, modification, termination and
execution of an agreement on the disposal of property rights of intellectual property,
commercial concession;

6) cases in disputes arising from relationships related to the protection against
unfair competition, concerning: misuse of marks or goods of another manufacturer;
copying the appearance of the product; the collection, disclosure and use of a trade
secret; appeal against the decisions of the Antimonopoly Committee of Ukraine on the
issues identified by this clause. "

Secondly, a clear definition of the source of the "rules of jurisdiction
(jurisdiction, jurisdiction), as the relevant rules were contained precisely in the
Economic Procedure Code of Ukraine, the Civil Procedure Code of Ukraine, as well as
in the Code of Administrative Judiciary of Ukraine in the versions of 03.08.2017, in that
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the time when the rules for determining the jurisdiction of courts for the consideration of
intellectual property cases under the procedural codes in the new version of 15.12.2017
do not apply until the High Court on Intellectual Property with right.

Third, the obligation to determine under the rules of the Code of Procedure of
Ukraine courts of general and administrative jurisdiction should hear cases concerning
intellectual property rights, since the legislator did not explicitly specify under which
procedural codes such cases should be considered, while after the entry into force of the
Commercial Procedure Code of Ukraine as of December 15, 2017, the consideration of
cases on intellectual property rights in commercial courts is carried out in accordance
with this version of the Civil Procedure Code of Ukraine.

For example, a clear wording of a court hearing in one jurisdiction under the
procedural code of another was laid down in the adoption of CAS in paragraph 6 of the
Final and Transitional Provisions: "Prior to the commencement of the district
administrative court administrative cases, subordinated to economic courts in
accordance with the Commercial Code of 1991 are resolved by the relevant economic
court according to the rules of the Code of Administrative Judiciary of Ukraine,
whereby the jurisdiction of such cases is determined by the Commercial Court. the
Procedural Code of Ukraine. "

Conclusions. Given some ambiguity as to which court (administrative,
commercial, civil) should have jurisdiction over any dispute, with a view to ensuring the
consistency of case law in the effective protection of the rights, freedoms and interests
of the individual, the accessibility of justice in the future, and ensuring that the case is
heard in the future. reasonable terms, it is still advisable to proceed from the following.

The court has the power to hear and decide a case within its jurisdiction if there is
a legal dispute. In conjunction with Part 1, Art. 55 of the provisions of Part 3 of Art. 124
of the Constitution of Ukraine should be understood as extending the jurisdiction of courts
to litigation, the subject of which are the rights and freedoms of a particular person.

From the standpoint of the European Court of Human Rights Art. 6 of the
Convention on the Protection of Human Rights and Fundamental Freedoms does not
apply in non-contentious or unilateral proceedings without two parties to the dispute and
in the absence of rights as the subject-matter of the dispute (Alaverdyan v. Armenia, (
déc.), Alaverdyan v. Armenia) (Judgment of the European Court of Human Rights in the
case of Alaverdyan v. Armenia, 24.08.2010). This indicates that in the absence of a legal
dispute, the court has no authority to decide the case.

Signs of a dispute to which the jurisdiction of an economic court extends are the
presence between the parties of economic relations regulated by the Civil Code of
Ukraine, the Civil Code of Ukraine, and the dispute about the right arising from the
respective relations, the presence in the law of rules that would directly provide for the
resolution of the dispute by an economic court, absence a law that would expressly
provide for the settlement of such a dispute by a court of another jurisdiction.
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IPOBJIEMHI IUTAHHSI BUSHAYEHHS FOPUCIUKIII ITPA )
3AIMCHEHHI CYAOBOI'O 3AXHUCTY ITPAB IHTEJIEKTYAJIBHOI
BJACHOCTI B MEPEXKI IHTEPHET TA HLJISAXU IX BUPIIIEHHSL.

IlocranoBka mnpobaemu. Ha cporopHimHili neHb, 3aKpIIUTIOIOYHM TIpaBa i
cBO0O/IM 3a IPOMAJITHAMU W FOPUIMYHUMHE 0CO0aMH Ha 3aKOHOJABYOMY PIiBHI JIep)KaBa,
HE TUIBKM BCTAHOBJIKOE MEXaHI3MH iX 3a0e3IEeUYCHHs, BIJNOBIIHI IOPUINYHI rapaHTii iX
HAJIE)KHOTO 3MIMCHEHHS, a ¥ MiABHUINYE OCHOBHI IMOKAa3HWKHU JEMOKpaTH3alii HAIIoro
CYCIIiJIbCTBA.

Tak, Koncrutynist YkpaiHu Hajae Ta TapaHTye KO)KHOMY CYAOBHH 3axHCT
(crarTs 55), ToOTO MpaBO OE3MOCEPETHHO 3BEPHYTHCH JI0 CYly Ta OCKApKUTH PIllICHHS,
Iii 9u Oe3MisTIBHICTh OpraHiB JepXKaBHOI BIIAJM, OpPTraHiB MICIEBOTO CAMOBPSITyBaHHS,
MocaZioBUX 1 CHyxOOBHX 0ci0, IO PpO3IJSNAETBCS SK HEBiJ'€MHa CKJIajoBa
KOHCTUTYIIITHO-TIPABOBOTO CTAaTyCy TpOMaJsiH Ta IOpHAMYHHX o0ci0 (Koncmumyyis
Yxpainu, 1996).

[Mpote, He 3Bakaio0 Ha 3aKpilUieHE B 3aKOHOJIABCTBI MPaBO Ha 3BEPHEHHS JIO
Cyay 3a 3aXWCTOM IIpaBa IHTEJIEKTyaJlbHOI BJIACHOCTI, Ha NPAKTHI OCOOU SIKi
3BEPTAIOTHCS A0 CYAy U 3aXHCTy TaKOro MpaBa, CTUKAIOTHCS 3 MPOOJIEMOIO «CyI,
BCTaHOBJICHUH 3aKOHOM).

Ile moB’s13aH0 3 TUM, 110 B HOBIH pemakiii [[uBinbHUE poIeCyanbHUN KOJIEKC
VYkpainu Ta Konekc aaMiHiCTpaTHBHOTO CyIOUYMHCTBA YKpaiHU BXKE HE MICTATh IPaBHII
po3riIAny copaB MIOAO TpaB iHTENEKTyalbHOI BiacHocTi, a [ocnomapcbkuit
nporecyanbHuil Kojeke Ykpainu B 1. 16 IlepexigHuX MoJOXeHb nependadae, 1o «J1o
noyatrky po6otu Buioro cyuy 3 muTaHp iHTEJIEKTYaIBHOT BIACHOCTI CIIPaBH I0JI0 TIpaB
1HTEJIEKTyaJbHOI BIACHOCTI PO3IIIJAIOTHCS 33 MPaBWIAMH, L0 AIOThH Micys HaOpaHHS
YUHHOCTI IIi€r0 penakuiero Kopaekcy, cygamMul BiANOBIAHO 1O TPaBHII FOPUCHUKIIL
(miaBiIOMYOCTI, MIACYAHOCTI), SIKI AU 10 HaOpaHHS YMHHOCTI M€ PEIAKIier0
Konmekcy» (locnodapcvruii  npoyecyanvnuii  kodexc  Ykpainu 1992, Kooekc
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aominicmpamuero2o cyoouuncmea Yrpainu 2005, Husginouuil npoyecyanrvhuil Kooekc
Yrpainu 2004).

AHaji3 ocranHix myOgaikauii Ta gocaigxkedb. [lutaHHs ropucAuKIil TpH
3MIACHEHHI CYJOBOTO 3aXWCTy MpaB iHTEJICKTyaJlbHOI BJIACHOCTI Oylu NpeaMeToM
nociimkenns . O. Arnmpomyka, H. B. bogaposoi, O. ®@. Jlopomenka, O. I1. Opmroxa,
0.0. Ulredana, Ta iH.

Buniiennst HeBHpimIeHMX paHille YacTHH 3arajbHOi  NPoOJeMH.
Hespaxkatoun Ha HasBHI paHilie myOJiKaiii o0 JaHOl TeMaTUKH, HEJOCTaTHS yBara
MPHUIISIACh JOCTIDKEHHIO MEXaHI3My pO3MEXYBaHHS IOPHCOUKINT CyiB MO0
PO3TIIALY CHOPIB PO MOPYLICHHS NPaB iHTENEKTYaIbHOI BIACHOCTI JI0 MOYaTKy poOoTH
Bumioro cyny 3 nuTaHb iHTEJIEKTYalbHOI BIACHOCTI.

Mera crarti. [onoBHOIO MeTOrO IIi€l HAYKOBOI CTaTTi € KOMILUIEKCHE
TOCTI/DKEHHS IOPUCOUKINI CIpaB IMOMO PO3MIISALY CIIOPiB TMPO TOPYIICHHS TMPaB
IHTETIeKTyabHOI ~ BJIACHOCTI 70 TO4YaTKy pobotn Bumoro cyay 3 mnwuTasHb
1HTEJIeKTyaJIbHO1 BIIACHOCTI.

Bukaan ocHoBHOro matepiajy. B 3B’3Ky 3 MpoBapPKeHHSAM Cyn0Boi pedhopMu
srigHo 3i Crpareriero cTanoro po3BUTKY «Ykpaina—2020», 3aTBepIKCHOI0 YKa30oM
[pesunenta Ykpainm Big 12.01.2015 poxy Ne 5/2015, cynmoBuii 3aXuCT mpaB Ta
3aKOHHHMX IHTEpECiB I'pOMaIsHaMH Ta IOPHUAWYHUMH OCOOAaMH CTaB MOBCSKICHHUM
SIBUIIIEM, TaK-IK WPUHIUIHA HE3aJNeKHOCTI CYAMIB Ta MiAMOPSIIKOBAHOCTI 3aKOHY
peari3yroThecsl Ha MiACTaBi NMPHUHIUITIB BEPXOBEHCTBA MpaBa 1 3a0e3MeueHHs] KOKHOMY
IpaBa Ha CHPaBEAJMBHHA CYIOBUI PO3IVISI CIPaB HE3ANECKHHM Ta HEYHNEPEIKCHUM
cynoMm (Cmpamezisa cmanozo pozeumxy « Ypaina—2020» 2015).

[Monoxennst crarti 55 KoHeruryuii YkpaiHun KOpeclOHAYETHCS 3 MOJIOKEHHSIM
nyHKTY 1 crarti 6 KoHBeHIIT Mpo 3axXuCT MpaB JIOAWHU i OCHOBOIIOJIOKHHUX CBOOOJ, JIie
3aKpIIUIGHO MPaBO KOXKHOI'O Ha CHPaBeVIMBHHA PO3IJIsLy HOro CHpaBH  CyZIOM,
BCTaHOBJICHMM 3aKOHOM, SIKHH BHPILIHTH CIIp II0JI0 HOTO MpaB Ta 000B’A3KiB IIUBIJIBHOTO
xapakrepy (Kougenyis npo 3axucm npag tioouHl i 0CHOBONON0MCHUX ¢80600 (1950).

Sk 3a3Havanock panime B HOBiM pemakuii L{uBimsHUIT npomecyanbsHUil KOJEKC
VYkpainu Ta Kogeke aaMiHiCTpaTUBHOTO CyJOUYMHCTBA YKpaiHM BXKE HE MICTATH MPaBHII
pO3rJIsiAy CHOpaB IMOAO IIpaB IHTEJIEKTyalibHOI BJIacHOCTI, a [ocmomapchkuit
MpoliecyaibHuU KoJieKe YKpainu B 1. 16 llepeximHux moiokeHs nepenadadae, Mo «Io
noyatrky podotu Buioro cyay 3 nmuTaHp iHTEJIEKTyaJlIbHOI BIACHOCTI CIIPaBH 100 NpaB
THTETIEKTYaJIbHOI BIIACHOCTI PO3TIISAIOTHCS 32 MPaBUIIAMH, IIO JAilOThH MicIs HaOpaHHS
YUHHOCTI I1i€r0 penakiiero Koxaekcy, cyaamu BIiANOBIAHO 10 MPaBHJI FOPUCIUKIIT
(miaBimOMYOCTI, TiACYAHOCTi), SIKI Aisuid A0 HaOpaHHA YHHHOCTI M€K0 PEIAKIi€er0

Komexkcy» (l'ocnodapcexuii  npoyecyanvhuii  Kodekc Ykpainu 1992, Kooexc
aominicmpamugnozo cyoouuncmea Yxpainu 2005, Lusinbnutli npoyecyaibHuti KOOeKc
Yxpainu 2004).

OpHak, Ha TpakTHLi OCOOM SIKi 3BEPTAIOThCA A0 CYAy sl 3aXHCTy IpaB
IHTEeJIeKTYaIbHOI BIIACHOCTI, CTUKAIOTHCS 3 TPOOIEMOIO «CY/I, BCTAHOBIICHUI 3aKOHOM.

€Bporneiicbkuii cya 3 npaB moguHu y cnpaBi «Cokypenko i CTpuryH mpotu
Vkpainn» Ta «Jleo Llang mpotm ABCTpii» B CBOiX pilIeHHSX HaJaB BU3HAYCHHS
HOHSTTS «CYJl, BCTAHOBJICHUH 3aKOHOM) JI¢ HarojOCHB Ha TOMY, IIO II€ CTOCYEThCS He
JIUIIIE TIPABOBOT OCHOBH iCHYBaHHS CyIly, aje i JOTPUMAaHHS HUM HOPM, SIKi PETYIIO0Th
Horo HMismbHICTH (Piwenns €sponelicbkoeo cydy 3 npag nioounu y cnpagi «Jleo Llano
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npomu Aecmpiiy 1978, Piwenus €gponelicbko2o cydy 3 npas JaHOUHU Y CHPAGI
«Coxypenko i Cmpueyn npomu Yrpainuy 20006).

3 ooy Ha 3a3HaueHe, HE BBAXKAETHCS «CYIOM, BCTAHOBICHHM 3aKOHOM)
OpraH, SIKHi HE MalOyH IOPUCIUKIIII, 3MIHCHIOE CYJJOBUI pO3IJIS Ha MiJCTaBi MPAKTHKH,
sKa He nmependavyeHa 3aKOHOM, TaK-sIK MOHATTS «CYH, BCTAHOBJIEHHH 3aKOHOM» Y 4. 1 CT.
6 Kousenmii mnepexgbawae «BCIO Oprai3amiiHy CTPYKTYpYy CYIiB, BKJIIOYHO 3
MUTAHHSIMH, 1110 HAJIEKATh 10 IOPUCAMKIIT IEBHUX KaTETOpiil CyliB».

ToMy, rapaHTis CyIOBOTO 3aXHUCTy TPaJULIHHO PO3IIAJAETHCS 3 OAHOTO OOKY
SK, TPaBO 3aiiKaBieHWX o0ci0 (pi3MYHMX Ta OPUAWYHUX OCi0) 3BEpHYTHCS [0
KOMIIETEHTHOTO CYAY 3a 3aXHCTOM MOPYLICHOTO (OCMOPIOBAHOTO) IMpaBa, 3aKOHHOTO
iHTepecy, a 3 1HIIOTro, B SIKOCTI O0OB’SI3KY CYAY PO3IIIIHYTH CIHip i 3a pe3yibTaTamMH
HOTO OISy BUHECTH 3aKOHHE PillICHHS.

Tak, y cucreMi IOPHIUYHUX TapaHTI Ta 3aKOHHWX IHTEPECIB TPOMAjAfH 1
IOPUINYHUX 0Ci0, BUXOASUH 13 crienuiku cropiB y cepi iHTeNEKTyalbHOI BIaCHOCTI
MpU BUKOPHUCTaHHI Mepexi [HTepHeT, KOTpi 4acTo 3BOASTHCS 1O CIOPY MPO MPaBo,
TPaIUIIIHHO 3aXWCT TpaBa IHTENEKTyalbHOI BIACHOCTI BiJOYBA€ThCS B CYJOBOMY
MOPSIKY IUISXOM 3asBJICHHS BUMOTH TMPO TNPUIHMHEHHS [ii, M0 MOpYyIIye MpaBo abo
MOXYTh MOPYLIUTH TMpaBa Ta 3aKOHHI 1HTEpecH 0ci0, UM BU3HAHHS HEIIMCHUM MpaBa
IHTENIeKTyaIbHOI BIIACHOCTI MOPYIITHUKA.

TakuM YWHOM, TiX CyIZOBHM 3aXHCTOM TpaB i 3aKOHHHX iHTepeciB y cdepi
IHTETIeKTyaJbHOI BJIACHOCTI IMPH BHKOPHUCTaHHI Mepexi [HTepHeT cmig po3ymiTH, 3
omHoro OOKy, HEBi'€MHE TMpaBO KOXHOI 3aIiKaBI€HOI OCOOM 3BEpHYTUCS B
KOMITIETEeHTHUH CYyJ] IPY BUHUKIIOMY TIOPYIIEHHI IMpaB a00 iHTEpeCiB Ha iHTENEKTyallbHY
BJIACHICTh, a 3 IHIIOIO OOKY, OOOB’S30K JEp)KaBU peai3yBaTH HaJaHE IPaBO 3a
JIOTIOMOTOI0 3a0€3TCUeHHs] KOMIIETCHTHIM CYJIOM €(eKTHBHOI'O 3aXHCTY, 32 HasBHOCTI
JOCTaTHIX TiJCTaB, BIMHOBUTH TIOpYIIeHEe TNpaBo a00 3aKOHHUH iHTepec Ha
IHTETIeKTyalIbHy BJIACHICTH IIJISIXOM BHHECEHHS 3aKOHHOTO 1 OOTPYHTOBAHOTO PillIeHHS
3a pe3yJibTaTaMu PO3TJIY TAKOTO CIIOpY.

Opnnak, 3 aHami3y CyAOBUX DillleHh BOAYAETHCS, IO CYAH PI3HUX OCTHUIN
poOWIM TPOTWIIKHI BHUCHOBKM IIMTYBaBIIM IyHKT 16 IlepexigZHuUX IOJI0XEHbD
locroiapchbkoro MporecyanbHOro KOJAEKCY YKpaiHM, sKi MOXKHA BHIUIMTH B JIBi
OCHOBHI TPYITH.

Tak, mo mepmioi Tpynmu MOXKHAa BUAUINTH BHCHOBKM aJMIiHICTPaTUBHUX Ta
MICIIEBHX 3araJbHUX CYJiB, [I0 BHUPINIEHHS CIOpaB LIOAO0 TNpaB iHTEIEKTyalbHOI
BJIACHOCTI HAJISKUThH JI0 BUKITIOYHOI FOPUCIUKITIT TOCTIONAPCHKUX CYIiB, B 3B’ 53Ky 3 UUM
nocunatounck Ha 1. 16 IlepeximHux monoxkeHb ['ocmomapchbKoro mnpouecyaabHOro
Kojiekcy YKpaiHU BiMOBIISUTM TO3MBa4yaM Y BIJIKPHTTI NMPOB3/KEHb B cIipaBax ado
3MIHCHIOBAJIH TX 3aKPUTTSL.

Ax npuknan, OKpyXHMH aaMiHicTpaTuBHME cya wicta KueBa y cmpasi
Ne826/15263/18 wna miacrtasi yxBanm Bix 24.09.2018 poxy, 3anuiueHoro 6e3 3MiH Ha
nigacTael nocraHoBu IllocToro amensiiiiHoro aamidicrparuBHoro cyay Big 03.12.2018
POKY, BIIMOBHB Yy BIJKPHUTTI NMPOB3DKEHHS y CHpaBi 3 MOTHBIB TOTO, IO CIIp SKHUH
BUHUK MK CTOpPOHaMH Yy CIIpaBi IOB’S3aHUM 13 3aXMCTOM NpaB I1HTEIEKTyaJbHOI
BJIACHOCTI, TOMY BPaxOBYIOUM CKJIaJI YYAaCHUKIB JIAHOTO CIIOPY Ta HOro MpeaMer,
PO3MJIA]] TaKOro TO30BY BIHECEHO JI0 IOPHUCAMKINI rocrmomapcekoro cyay (Vxsara
Oxpyoicnozo aominicmpamuenozo cyoy micma Kueea y cnpasi Ne826/15263/18 2018,
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Hocmanoesa Lllocmoeo anenayitinoco aominicmpugnozo cyoy y cnpaei Ne8§26/15263/18
2018).

’KomTHeBwmii paiioHHui cyn micta 3amopixoks y crupaBi Ne331/6402/15-i1 Tak
caMo BMU3HAUYMB 33 FOCHOJAPCHKUMHU CyJIaMH BHKIIIOYHY IOPUCAMKIIIIO 3 PO3TISIAY CHpaB
IIO/I0 TIPaB 1HTENEKTya hbHOI BIACHOCTI Ta 3aKPUB MPOBAKEHHA Y BIAMOBITHIN crpaBi,
sika posrmsganacs HuM e 3 2015 poxy (Vxsana Kosmuegozo pationHozo cyoy micma
3anopixcoca y cnpasi Ne331/6402/15-y 2015).

[Mo3uuiss OkpykHOTO amMmiHicTpatuBHOrO cynay Micta Kuesa ta JKoBTHEBOTrO
palioHHOTO Ccymy MicTta 3amopiiokd Y BKa3aHHX CIIpaBaxX KOPECMOHIYEThCS 3
BucHoBKaMu Benmkoi Ilamatm BepxoBHOro cyay BUKIaJeHHMH y TIOCTaHOBI Bif
29.05.2019 poky mo copasi Ne 826/15263/18 Ta y nocranoBi Big 16.10.2018 poky y
crpasi Ne 910/18195/17 (Ilocmanosa Benuxoi Ilaramu Bepxoenozo cydy y cnpagi No
910/18195/17 2018, Ilocmanosa Beauxoi Ilaramu Bepxoeuwozo cydy y cnpasi No
826/15263/18 2019).

OpHak, Ha MPOTHBary BKa3aHii MO3WIii B aHAJOTiIYHIM chpasi, iCHye iHIIA
MO3UIIis AKX cyaaiB OKpy»KHOTO aJIMiHICTPaTHBHOTO Cyay Micta KueBa BukimaneHa B
pimenHi Big 14.03.2018 poky y cipaB Ne826/13795/17, siky migTpuMaB CyJ anessiiHol
IHCTaHII 1 Ha mijcTaBl MOcTaHOBM KHiBCHKOTO amemsIiitHOro aaMiHICTPaTUBHOTO CYAy
Bix 01.08.2018 poxy — 3anumuB 6e3 3MiH (Piuwenus OKpysicHO20 aOMIHICMPamueHo20
cyoy wmicma Kuesa y cnpas Ne8§26/13795/17 2018, Ilocmanosa Kuiscvrkoeo
anensyiiuHoeo aomiHicmpamuenozo cyoy y cnpas Ne826/13795/17 2018).

€Bpomeiickkuii Cyl 3 TIpaB JIOAWHH Y CHpaBi «AKcic Ta iHION TPOTH
Typeqaunm» MIAIIIOB BUCHOBKY, IO OYEBUIHI CYIIEPEYHOCTI y MpEleACHTHIN MPaKTUIl
BUIIOTO CyAy Ta HEBUKOHAaHHS MEXaHi3My, CIpPSMOBAaHOTO Ha 3a0e3ledYeHHs
rapMoHizamii CcyJqoBOi MNPaKTHKH, € TPUYMHOIO TOPYIICHHS TpaB TpoMaJsH Ha
cripaBeIMBUN cynoBUH posrisin  (Piwenna €sponeticvkozo cy0y 3 npag nioouHu y
cnpasi «Axcic ma inwi npomu Typeuuunuy (AKSIS AND OTHERS v. TURKEY) 2019).

Boanouac €Bponeiicbkuii cya 3 npaB JoauHu y pitreHHi Big 19.03.1997 p. y
cripaBi «XopHcOi nmpoTu ['pertii» Bkazas, 10 MPaBO Ha CIIPABEUIMBUI CyJOBUI PO3IIIS
rapanToBaHe cT. 6 KonBeHwii Ta HOro MOIIIBHO TIYMAaYHTH Kpi3b NMPHU3MY IpeaMOyIIH
KonBeH11ii, sika MpoOroyiomye BEPXOBEHCTBO IpaBa YACTUHOK 3aralbHOTO CIHAJKY
JloroBipaux nepxaB. OmHHM i3 (QyHIaMEHTAIBHHX acleKTiB BEpXOBEHCTBA MpaBa €
NPUHIUIT TPaBOBOi BH3HAYEHOCTI, SKUH Pa3oM 3 IHIIMMH BHMAarae, 1mo0 OCTaTO4Hi
CYJIOBI PIIICHHS HE CTaBWIUCS MiJi CyMHIB (Piwenns €gponeticokozo cyody 3 npae
moounu y cnpasi Xoprcoi npomu I peyiiy (Hornsby v. Greece) 1997).

[ocunarounce Ha moctanoBy [lnenymy Bumoro rocnogapcbkoro cyay Ykpainu
«[Ipo mesiki MUTAaHHS MiJBIJOMYOCTI 1 MIACYIHOCTI CIIPaB rOCIOAAPCHKUM CyJIam» Bijl
24.10.2011 Nel0 cynmi XapkiBCbKOTO aJIMiHICTPaTUBHOTO OKPYXKHOTO CYJy Ha TiJICTaBi
yxBamu Bix 08.06.2018 poky (cnpasa Ne 820/4315/18) , Bix 18.06.2018 poky (cnpaBa
Ne 820/4578/18) BimMmoBIsUIM 1MO3MBavYy y BIAKPUTTI MPOBAPKEHb Y CIpaBax Ipo
BU3HAHHS MPOTHIIPABHUMH pillieHh MiHEKOHOMPO3BUTKY TIPO BiIMOBY Yy BHWadi
MATeHTY Ha BHHAXIJ[ Ta 3aTBEP/PKCHHS NMATEHTO3JaTHOCTI BHHAXOJIB 3a KPHUTEPISIMHU
«IIPOMHCIIOBA MPUIATHICTE» 1 «BHHAXiTHULIBKUN PIBEHB» MOTHBYIOUM, IIO PO3IIISA
TaKWX ChpaB BinOyBaeTbcs B MOPSJKY TOCHOJAPCHKOTO CylOYuHCTBA (Vxeana
Xapkiscbko2o OKpyacHo2o aominicmpamusno2o cyoy y cnpasi Ne820/4315/18 2018,
Vxeana Xapxiscvkozo oxpyoicrnozo aominicmpamugnozo cydy y cnpagi Ne 820/4578/18
2018).
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I3 cucremHoOro aHaxizy HOpM 3aKOHOJABCTBA Ta CYAOBOI MPAKTUKH BOAYAETHCS,
IO SIK CyJH TaK 1 CTOPOHA sIKa 3BEPTAETHCS 0 CyAy 3a 3aXUCTOM IPaB iHTEIEKTyaIbHOT
BIIACHOCTI TI0 Pi3HOMY TIYMAa4HTb, IO € ITyOJiYHO — MPABOBUM CIIOPOM, B 3B’SI3KY 3 UMM
BU3HAYAE IOPUCAMKIIIO aJMiHICTPATHBHUX CYHiB HA TOW YM iHIIMK CHIp TINBKH TOMY,
IO BiJIMOBi/Ia¥eM y CIpaBi € Cy0’€KT BIQAHUX TOBHOBAXKEHD, a TIPEAMETOM TIEPETIISIAY -
HOTO aKT iIHAUBIAYaIbHOI Mii.

ITpote, Benuka [lanata BepxoBrnoro Cyny y moctaHoBi Big 13 motoro 2019
poky mo cnpaBi Ne820/381/16 3a3Haumia, M0 MOMUJIKOBHM € 3aCTOCYBaHHS CT. 17
Kogexcy ammiHiCTpaTHBHOTO CyJOYMHCTBA YKpaiHU Ta TOMIMPEHHA FOPUCAUKIIIL
aJAMIHICTpaTUBHUX CyIiB Ha YCi CHOPH, CTOPOHOIO SIKMX € CYO €KT BIaJHHX
MOBHOBa&)KEHb, OCKIIBKMA TpPW BHUPILICHHI MHUTAaHHS PO PO3MEXYBAaHHS KOMIIETECHIIT
CyIiB MIOAO PO3MIIALY aIAMIHICTpATHBHHX 1 TOCIOAAapCHKHAX CIIpaB HEIOCTATHBO
3aCTOCYBaHHS BHKIIOYHO (POPMAIFHOTO KPUTEPit0 — BU3HAYEHHS Cy0’€KTHOTO CKIaIy
CHIpHUX TPABOBIIHOCHH (Y4acTh Y HHMX CYy0 €KTa BJIaJJHUX IOBHOBa)XXCHb), HATOMICTh
BU3HAYAIBHOIO O3HAaKOIO JJs TPaBWIBHOIO BHUPINICHHS CIIOpY €  XapakTep
MIPABOBITHOCHH, 3 AKUX BUHHK crip (/locmarnosa Benuxoi [larnamu Bepxosnozo cyody y
cnpagi Ne820/381/16, 2019).

[TyGnmiyHo-TipaBoOBHMiA ~ cmip, HAa  SKUH  TOIIUPIOETBCS  FOPUCIUKIIS
aJMIHICTPAaTHBHHX CY[IiB, € CIIOPOM MK yYaCHHKaMH ITyOJIiYHO-TIPaBOBUX BiTHOCHH 1
CTOCYETBHCS CaMe IIUX BiTHOCHH.

Hucnozumis 4. 3 ct. 19 Komekcy ammiHICTpaTHBHOrO CYIOYHMHCTBAa YKpaiHu
BH3HAYA€, IO aaMIHICTpAaTHUBHI CyAd HE pPO3MISIAIOTH TO30BHI BHUMOTH, SKi €
MTOXITHUMH Bil BUMOT y MPUBATHOIIPABOBOMY CITOpI Ta 3asBJICHI pa3oM 3 HUMH, SKIIO
uel cnip miuisirae po3rsiay B MOPSIKY 1HIIOTO, HiXK aaMiHICTpaTUBHE, CYyJOYMHCTBA Ta
nepeOyBae Ha pO3IJIAl BIAMOBIIHOTO Cyy.

Tax, BepxoBuawuii Cyn y ckiani kounerii cyiiB KacariifHoro aMiHicTpaTHBHOTO
cyay B octanoBi Bix 03 kBitHst 2018 poky y cmpasi Ne2a-6386/12/1070 3a3nauus, 1110
MPUBATHONPABOBI BiTHOCHHU BHUPI3HSIOTHCS HAsSBHICTIO MAaHHOBOI'O YW HEMaHHOBOTO,
ocobucroro iHTepecy yuyacHuka. Crmip Mae NpHBAaTHONPABOBUIN XapakTep, SKLIO BiH
00yMOBIICHUI MOPYIIEHHSIM a00 3arp03010 MOPYIICHHs MPUBATHOIO MIPaBa M iHTEpecy,
SIK TIPaBUJIO MaWHOBOIO, KOHKPETHOro CyO’€KTa, L0 IMiJUIAraE 3axHCTy B CIOCIO,
nepeadadyeHNi 3aKOHOJABCTBOM Ul c(hepy MPHUBATHONPABOBUX BiIHOCHH, HABITh SIKIIIO
710 TIOPYILICHHS NPUBATHOTO MpaBa YM MalHOBOTO iHTEpeCy MPU3BEIH BIAJHI PillICHHS,
YIPaBIiHCHKI il 4M Oe3JisuTbHICTh Cy0’€KTiB BIaJHUX NMOBHOBaXeHb ([locmanosa
Bepxosnozo Cyody y cxnadi xoneeii cyodie Kacayitinoco aominicmpamugnozo cyoy y
cnpasi Ne2a-6386/12/1070, 2018).

Benuka Ilanata Bepxosuoro Cymy y mocranoBax Big 20.06.2018 p. y cmpasi
Ne727/10968/17, y cuipasi Ne522/23245/16-a Bix 29.08.2018p., y cripasi Ne280/267/15-a
Big 04.04.2018p., Hajana mMpaBOBHI BHCHOBOK, LIO MiJ Yac PO3IIIAAY Takoi KaTeropii
CIpaB y CylOBOMY HOPSAKY HEOOXiHO TUBUTHUCS Ha KiHIIEBY METY BHpIILIEHHS CIOpY.
Sxuro MoBa Iijie PO 3aXUCT UBIIBHOTO TpaBa, HE3BAYKAIOYM HA BUKOHAHHS ITyOJIIYHO-
BJIQJIHUX YIPABIIHCHKUX (YHKIH BIAMOBITHUMH Cy0’€KTaMH BJIAJHUX OBHOBaXKCHb
LUISIXOM TPUHHATTS pillleHb, 3AiHCHEHHS Al 4d Oe3MisUIBHOCTI, SIKIIO B pe3yjbTaTi
BOHHM CIPSMOBAaHI Ha peali3amiio IUBUIBHOIO IIpaBa, TO 3aXUCT BIJIOBITHOIO
MOPYIIEHOTO MPaBa YK iIHTEpEeCY Ma€ BiOYBATUCS B OPSIJIKY IIUBUTLHOTO CYJOYUHCTBA.
Sxmo BigOynocs NOpYIIEHHS MNpaBa OCOOM CyO €KTOM BJIaJHUX IOBHOBa)XCHb
pilleHHsM, Ai€l0 4u OE3MiATBHICTIO B 3B 53Ky 3 peali3ali€lo HUM TOCHOAAPCHKOI
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KOMIIETEHIIii, TO 3aXHCT TaKOro IOPYIIEHOTO MpaBa OCOOM Mae€ 3MiMCHIOBATHCS B
MOPSAIKY TOCMONAPCHKOTO cymoumHcTBa (Ilocmanosa Benuxoi [lanamu Bepxosnozo
Cyoy y cnpagi Ne280/267/15-a, 2018, Ilocmanosa Benuxa [larama Bepxognozo Cyoy y
cnpagi Ne727/10968/17, 2018, I[locmanosa Benuxoi Ilanamu Bepxosnoeo Cydy y cnpasi
Ne522/23245/16-a, 2018).

TakuM YWHOM, pilleHHS Cy0’ €KTa BIAJHUX TOBHOBa)XEHb, SKE€ Ma€ O3HAKU
HEHOPMAaTHBHOTO aKTy Ta BHYEPIyE CBOIO [il0 Tichs #oro peamizamii, Moxe
OCIIOPIOBATHCS 3 TOTIALY WOTO 3aKOHHOCTI, 8 BUMOTa MPO BU3HAHHS TAKOTO PillICHHS
HE3aKOHHUM Ma€ pPO3[VAAATHCS B MOPAAKY LMBIIBHOTO ab0 TOCHOAAPCHKOIO
CYJIOUMHCTBA, SAKIIO 33 Pe3y/bTaTaMU peati3allii pilleHHs BiAMOBIIHOI 0COOM BUHUKIIO
NpaBO LMWBIIBHE, W CHipHI MPaBOBIAHOCWHH, Ha SIKUX IPYHTYETHCS MO30B, MAalOTh
[IPUBAaTHOIPABOBUH Xapakrep. Y TakOMy BHUIAAKy BHMOTa IPO BHU3HAHHS PILICHHS
HE3aKOHHUM MOYKE PO3TIISIIATHCS SIK CIOCi0 3aXUCTY MOPYIIEHOTO IUBLIFHOTO TpaBa 3a
ct. 16 LuBinpHOrOo KOAEKcy YKpaiHH, Ta Mpe sSBIATUCH A0 CYAy Ui PO3LIISAAY B
MOPSAKY HUBUIFHOTO 200 TOCIIOAapPCHKOTO CYAOYMHCTBA, KO (PaKTHYHO MiATPYHTSIM 1
METOI0 Tpex’sIBICHHS TakKoi MO30BHOI BUMOIH € OCIIOPIOBAaHHS LUBLUIBHOIO PEYOBOIO
npaBa (HampuKiIaj, paBa BIACHOCTI Ha 00’ €KT).

Ockinbku, B Kozjekci agMiHICTpaTHBHOTO CyIOYMHCTBA HE BHUPIIICHO MUTAHHS
PO TPaBOBI HACHIAKKA 3BEpHEHHS MO3MBada 3 TI030BOM, Y SKOMY BIACYTHI O3HAKH
opuangHOro (MyOMidHO-TIPaBOBOTO CHOpPY), Ta SKAW Ha TiacraBi 4. 3 cr. 124
KoHcTuTyIii He HaJIekKUTh 10 IOPUCIUKINI aJMIHICTPATUBHUX CYIIiB YKpaiHH, TO Y
TakOMy BHIAAKYy, BIJMOBJISIOYM Yy BIIKPUTTI TPOBa/PKEHHS Yy CHpaBi, CyOH
OOIPYHTOBAaHO PO3’ACHIOBAJIM [O3UBAUY, 110 HOr0 BUMOT'H HE HAIEXaTh JO FOPUCIUKIII
aJIMIHICTPATUBHUX CY/IB.

Jo npyroi rpynu MoKHa BUIUTMTH BUCHOBKM CY/JIB, 3aCTOCYBaHHS HOBHUX
MpaBUJI TEPUTOPIANIbHOI MiACYAHOCTi, SKi TepeadadaroTh pPO3MIIAN CIpaB 3a
MICILIE3HAXOKEHHAM BIIIIOBI1a4a.

Tak, Anensuiiiauii cyay micta Kuesa Ha mizcraBi mocraHoBa Big 25.06.2018
poky y cmpasi Ne 757/7570/18-11 HanpaBuB cIipaBy NpO MOPYLIEHHS MaiHOBHX IPaB
IHTEJIeKTyaJbHOI BJIACHOCTI 3 BHMKOPHUCTaHHSAM Mepexi I[HTepHeT m0 MmicueBoro
3arajbHOTO CyJIy 3a MICIIeM IIPOXXMBAaHHSA Ta MICIIE3HAXOKCHHSIM BIJIOBIa4iB
OOTPYHTOBYIOUM CBOIO TIO3WIIII0 THM, IO «HA PIiBHI IMBUIBHOTO IPOIECYaTLHOTO
3aKOHOJIABCTBA HE 3aKpilUIeHO aHajoriro mpomeccy (m. 16 IlepexigHux mNON0XEHB
locomapcbkoro mporecyanbHOTO KOAeKey YKpaiHu) Ha sKy, SIK Ha OOTpYHTYBaHHSI
MiZICYIHOCTI Cropy, TOocuiaBcs mosuBaw» (Ilocmanosa Anenayitinozo cydy micma
Kuesa y cnpasi Ne 757/7570/18-y, 2018).

AHaI3yI0un Cy/IOBY NMPaKTHKY 3aCTOCYBaHHS Ta TUIyMadeHHS CymIsMH 1. 16
[epexiguux MmoyiokeHb [0CMOAapChbKOro MPOIECYaIbHOTO KOAEKCY YKpaiHu, MOXKHa
y3araJlbHUTH OCHOBHI NPWUYMHH, $IKi MPHU3BOAATH JO TOMHJIIKOBOTO BH3HA4YEHHS
IOPUCOUKIIT Ta MpaBWI PO3IJSAY CHpaB LIOJAO NpaB iHTENEKTYaJIbHOI BJIACHOCTI OO
noyarky pobotu Buioro cymy 3 muTaHb iHTENEKTyadbHOT BIACHOCTI, II€ € :

- TIOMHJIKOBICTH TIyMadeHHS CyquasMud 1. 16 [IpuKiHIEBHX TOJ0XEHBb
IN'ocompapcbkoro npouecyanbHOro KoJekey Y Kpainu;

- HeBpaxyBaHHs cyagsamu 1. 16 [IpukiHmeBux moJ0keHs [ocnojaapcbKoro
MPOLIECYaIbHOTO KOJIEKCY Y KpaiHu;

- Opak HOPMAaTHUBHOIO DETYJIIOBAHHS IOPUCIOMKIII Ta TpaBHi PO3IIISAY
BiJNOBIHUX CHPaB Yy MePEXiAHUN mepios.
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B 3B’s3Ky 3 unM, 3 ypaxyBaHHSIM CYIOBOi NPAKTUKH Ta OCHOBHHX IOJO0XKEHBb
HOpMH, BuKJaneHoi B 1. 16 IlepexigHux mosoxkeHsb | ocmogapchkoro mporecyarsHOTo
KOJeKCYy YKpaiHW, Ha 3aKOHOAABUYOMY pPiBHI IS YHWKHEHHA PO301XKHOCTEH M10/10
3aCTOCYBaHHS BKa3aHOTO MOJIOXKEHHS Ta HOro TIyMaudeHHS HEOOXiIHO peanizyBaTh
MIPUHIMAIT TIPaBOBOi BH3HAYEHOCTI, SKUH BHMarae, o0 TIpaBOBI HOpPMH Oyim
3pO3YMITUMH 1 TOYHHMH I TOTO, OO MPaBO Ha JOCTYH 10 cynay Oyno edheKkTHBHUM
(ctipaBa «Tonnep nporu Cronyuenoro Koponiscray, pinienns i 21 mororo 1975 p.,
cepis A Ne 18, m. 28-36) (Piwenns €sponeiicbkoeo cyoy 3 npag MoOUHU y CHpAsi
«lonoep npomu Cnonyuenozo Koponiecmea» 6io 21 niomozo 1975 p., cepis A Ne 18, n.
28-36).

B Toi1 ke uac, mpaBo Ha 3BEpHEHHS 10 CyIy, OJHUM 3 aCIEKTiB SIKOTO € MPaBo
JIOCTYIy 0 CyIy, HE € aOCOMIOTHHUM. BoHO MOXe OyTHm 0OMeXeHHUM, OCOOIMBO MO0
YMOB TNPUHHATHOCTI CKapru, OCKUIBKM 32 CBOEI0 MPUPOAOI0 L€ INPaBO BHUMAarae
perymoBaHHS 3 OOKy AEpiKaBH, sika IIOJO LBOTO KOPUCTYETHCS TEBHUMH MEXaMu
CaMOCTIHHOTO OLIiHIOBaHHSI.

[opsin 3 UM, mpaBo JOCTYITy 0 CyAy He MOxe OyTH 0OMeKeHEe TaKUM YHMHOM
a00 Takor Mipoto, 0 Oy/Ie MmopylIieHa cama Horo cyTHICTbh. LI oOMexeHHs He OyayTh
cymicHuMu 3 1. 1 crarti 6 KoHBeHUil mpo 3aXuCT mpaB JIOAWHHU i OCHOBOIIOJIOXKHHUX
cB00O/, SKIIO BOHH HE MArOTh JIETITAMHOI METH Ta HE € MPOMOPIiHHAMHA MiX
BUKOPHCTaHUMU 3aC00aMU Ta JOCATHYTHMH HUISIMHE (pimeHHs y cipasi «Brulla Gomez de
la Torre v. Spain» Big 19 rpymus 1997 p., n. 33) (Piwenns €sponeiicbko2o cyoy 3 npas
moounu y cnpasi «Brulla Gomez de la Torre v. Spainy 6i0 19 epyoua 1997 p., n. 33).

ToMmy, Ha 3aKOHOJABUYOMY piBHI [UIsi YHUKHEHHS pO30DKHOCTEH TWIOHO
3actocyBanHs 1. 16 [lepexigHux monoxeHb ['ocnogapchKoro nmpouecyaibHOro KOJEKCY
VYkpainu Ta #oro TiymadeHHss HEOOXiJHO BHECTH HACTYIHI JOTOBHEHHS Yy YWHHUHN
lNocnomapebkmii mponecyanbHAN KOAEKC YKpaiHH.

[lo-miepmie, HEOOXITHO  BHU3HAYUTH  MOHATTS  "COpaBU  LIOJO  MpaB
IHTEJIEKTyaJIbHOT BJIACHOCTI", TaK-sK 3aKOHO/ABEIb BUKOPHUCTOBYE IO BiJIHOIICHHIO JIO
MEPENiKy crpaB 3a3HaueHoMYy B 4. 2 cT. 20 ['ocnogapchKoro npouecyaibHOro KOJEKCY
VYkpainy, 1 AKMi HE € BUYEPIIHUM, BUIIUISNIOUE CIOBO «30KPEMay, & HE KOHKPETU3YIOUe
CIIOBOCTIOJTYYCHHSI «a camey.

Tomy, momimpHO 4. 2 cr. 20 [ocmomapchbKOro MpoIEecyaIbHOr0 KOAEKCY
VYkpaiHu BHUKJIAacTH B HACTYNHIM penakuii: «Buiumii cyn 3 muTaHb iHTENEKTyaJbHOT
BJIACHOCTI PO3TJISIAE CIPaBU Y CHOPax MPO OXOPOHY Ta 3aXHUCT MpaB iHTEIEKTyalbHOT
BJIACHOCTI, @ TAKOX CIPABH y CIIOpPaxX MPO BUKOPUCTAHHS 00’ €KTIB 200 pO3MOpsKaHHS
MpaBaMHU 1HTEJIEKTYalbHOI BIACHOCTI 3 MOPYIIEHHAM KOHKYPEHTHOTO 3aKOHOJABCTBA,
30KpeMa.

1) cnpaBu y criopax moJi0 MpaB Ha BHHAXiJ, KOPUCHY MOJIEJb, IPOMHUCIOBUH
3pa30K, TOPrOBENbHY MapKy (3HaK AJisi TOBapiB 1 MOCIYT), KOMepLiliHe HaMEHyBaHHS
Ta HIIMX [paB IHTENEKTYaJIbHOI BJIACHOCTI, B TOMY YMCIi LIOAO IpaBa MONEPEIHBOIO
KOPUCTYBaHHS;

2) crpaBH y CIIopax IIOJ0 PeecTpallii, 00Ky MpaB IHTEIIEKTyaIbHOI BIACHOCTI,
BU3HAHHA HEOIHCHWMH, NPOJOBKEHHS [ii, AOCTPOKOBOIO TPHUIMHEHHS IaTEHTIB,
CBIJIOLITB, IHIIMX aKTiB, IO MOCBIIYYIOTh a00 Ha MiJICTaBl SKMX BUHUKAIOTH TaKi IpaBa,
a00 sIKI OPYIIYIOTH TaKi paBa 4YM [TOB’sI3aH1 3 HUMU 3aKOHHI 1HTEPECH;

3) cripaBu po BU3HAHHS TOProBEIbHOT MapKH J0OpE BiJOMOIO;
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4) cnpaBu y crmopax IIOAO IpaB aBTopa Ta CyMDKHHMX MpaB, B TOMY YHCIHI
CIOpax IIOJO0 KOJIEKTUBHOTO YIPABIIHHSA MalHOBMMH IpaBaMH aBTOpa Ta CyMIKHHUMH
IIpaBaMmy;

5) cmpaBu y cmopax WOIOJO YKIAJaHHS, 3MiHU, PO3ipBaHHS 1 BUKOHAHHSI
JOTOBOPY LIOAO PO3MOPSUKEHHS MalHOBUMH IPaBaMM IHTENEKTYaJbHOI BJIACHOCTI,
KOMEpITIHHOT KOHIIECIT;

6) cnpaBu y criopax, sSiKi BUHUKAIOTh i3 BiJTHOCHH, ITOB’SI3aHUX 13 3aXUCTOM BiJ
He100pOCOBICHOI KOHKYPEHLIii, 1110/10: HEMPAaBOMIPHOTO BHKOPHCTAHHS MO3HAYEHb a00
TOBapy IHIIOTO BHUPOOHWKA; KOIIIOBaHHS 30BHINIHBOTO BUTJISAY BHPOOY; 30MpaHHS,
PO3TOJIONIEHHS] Ta BHUKOPHUCTaHHS KOMEPLIMHOI TAaeMHHII; OCKAp)KEHHsS pillleHb
AHTHMOHOTIOJILHOTO KOMITETY YKpaiHHt i3 BU3HAYCHHUX UM ITyHKTOM MUTaHb.

Ilo-mpyre, diTke BU3HAYEHHS JpKepena "MpaBwi FOPUCAWKII (TIiABiIOMYOCTI,
MiJCYQHOCTI), Tak-iK BIAMOBIMHI TpaBWia MICTHIUCH came B [ocmomapcekomy
npolecyaabHOMY Kojekci Ykpainu, LluBinsHOMY mporiecyanbHOMY KOJEKC YKpaiHu, a
Takok B Komekci aaMiHICTpaTHBHOTO CYIOYHMHCTBA YKpaiHM B peAaKmisix BiX
03.08.2017, B Toif "ac, K TpaBHUJa BU3HAYEHHS IOPHCIUKIII CYAiB 3 PO3IIISLY CIpaB
IOA0 TIpaB IHTENEKTyaJlbHOI BIACHOCTI 3a NPOLECYalbHUMH KOJCKCAMH B HOBHX
penakiisx Big 15.12.2017 He 3acTOCOBYIOTHCSA 10 MOYaTKy poOoTu Buioro cymy 3
MMUTaHb IHTEJIEKTYAIbHOI BIIACHOCTI CIIPaBH.

ITo-Tpete, 000B’SI3KOBICTh BU3HAYEHHS 3a MPABUIAMHU SIKOTO IPOLECYAIEHOIO
KOJCKCY YKpaiHW Cyau 3arajbHoi Ta aJMIiHICTPAaTHBHOI IOPUCIMKIII ITOBUHHI
pO3rNIAgaTH CIpaBH INOJO NPaB IHTENEKTYalbHOI BIACHOCTI, TakK-sK 3aKOHOJABELb
OpsSMO HE 3a3HAYMB 32 SKUM 3 IPOLECYalTbHUX KOJEKCIB MarOTh PO3MNIANATUCH TaKi
CIpaBH, B TOH 4Yac, sIK micis HaOpaHHA YMHHOCTI ['OCIOMapChKOro MpolecyaabHOro
KoJekcy VYkpainu B pemakmii Big 15.12.2017 posrmisim  cmpaB  IMOA0 IIpaB
IHTEJIeKTyaJbHOI BJIACHOCTI B TOCIIOAAPCHKHUX CyJax 3IIHCHIOETHCS BXKE 3a L€
penakiiero I'TIK Ykpainu.

Hdns  mpuknanmy, ditke QopMymroBaHHS pO3MISLAY CHpaB  CyIAOM  OJHi€q
IOPUCIOUKLIT 32 MpoLecyaJIbHUM KOAEKCOM iHIIOI Oyio 3akianeHo mpu npuidnatri KAC
Vkpainu B n. 6 llpukiHueBuUX Ta mepexifHUX MoyiokeHb: "Jlo mowatky misuibHOCTI
OKPY)KHOTO  aJMiHICTPATUBHOTO  CyAy  @JMIHICTpaTHBHI  CIpaBH, MiABiIOMYI
rOCHOAAPCHKUM CyZaM BiAmoBigHO a0 ['ocrmomapchkoro mnpouecyansbHOro KOAEKCY
VYxpainu 1991 poky, BUpIIIYIOTbCS BiANOBIIHUM T'OCIIOAAPCHKAM CYJIOM 3a IIPaBUIAMHU
Kopekcy amminicTpaTuBHOTO CyAao4MHCTBa YKpainu. [lpm 1pbOMy MiJCYAHICTh TaKHX
CIpaB BU3Ha4yaeThcs [ ocogapchkuM IpoIiecyalbHUM KOJIEKCOM YKpaiHu'.

BucHoBku. BpaxoByiounm TIeBHY HE3pO3YMUNCTh CTOCOBHO TOro, [0
IOPUCIUKINT sSKOro cyny (aAMiHICTPAaTHBHOTO, TOCIOJAPCHKOTO, IMBIIBHOTO) BapTO
BiJTHECTH BHPIIIEHHS] TOTO YH IHIIOTO CIIOPY, 3 METOIO 3a0e3MeUeHHs €JJHOCTI Cy/I0BOT
MPaKTUKH B €()EeKTUBHOMY 3aXMCTi IpaB, CBOOOZ Ta iHTEpeCiB OCOOM, IOCTYMHOCTI
npaBocyAns B MailOyTHROMY Ta 3a0e3MeueHHs pO3IIISILy CIIPaBU B PO3YMHI CTPOKH, BCE
K TaKH JIOMIJIHHO BUXOJMTH 3 HACTYITHOTO.

Cyn Mae TOBHOBa)XKEHHSI PO3TIISJIaTH Ta BHUPINIYBATH CIIPaBy y MeEXax CBOET
FOPUCHHKIN, SKIIO Mae Miclle IOpUANYHUN crip. Y B3aeMo3B’si3ky 3 4. 1, 2 cr. 55
nonoxenHss 4. 3 cr. 124 Koncrurymii VYkpaiHu ciii po3yMmiTH SK TOIMIAPEHHS
IOPUCIUKINT CyJiB Ha IOPUIWYHI CHOpH, MPEIMETOM SIKHMX € IpaBa Ta cBOOOIU
KOHKPETHO1 0COOH.
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3 mo3uuii €Bponeickkoro cyay 3 npas moauau cr. 6 Konsenuii «IIpo 3axuct
MIpaB JIFOJUHH 1 OCHOBOTIOJIOXHIX CBOOOI» HE 3aCTOCOBYETHCS y MPOBAPKEHHSAX, Y SIKUX
HEMA€E CIOpYy MiXK CTOPOHAMH, YU y OAHOCTOPOHHIX MPOBAKEHHSX, Y SKUX HEMAE BOX
CTOpIH CIOpY, Ta 3a BIJCYTHOCTI TpaB y skocTi mpeamery cropy (Alaverdyan v.
Armenia, (déc.), «AnaBepasan npotu Bipmeniin) (Piwenns €sponeticbkoco cyoy 3 npas
moounu y cnpasi  «Anaeeposn npomu Bipmeniiy (Alaverdyan v. Armenia) 6io
24.08.2010). ITe cBimuuTh MPO TE, MO Y BUMAIAKY BiCYTHOCTI IOPUAMYHOTO CIIOPY CY.I
HE Ma€ MOBHOBA)XEHb BUPILIYBATH CIIPaBY.

O3HakaM# CTIopy, Ha SIKUH TOMIUPIOETHCS FOPUCIUKIIISI TOCTIOAAPCHKOTO CYIy, €
HasBHICTh M CTOPOHAaMH T'OCIIOAAPCHKUX BiHOCHH, BperynboBanux LIK Ykpainu, 'K
VYkpainu, Ta crmopy mpo MpaBo, IO BUHHUKA€E 3 BIAMOBIAHWUX BiIHOCWH, HAsBHICTH B
3aKOHI HOPMH, IO TIPSMO Tependadaia O BUPIMIEHHS CIIOPY TOCHOAAPCHKUM CYIIOM,
BIJICYTHICTh Y 3aKOHI HOPMH, IO TPsSMO Iependadana O BHPIIICHHS TaKOTO CIOPY
CYJIOM IHIIIOI FOPUCIUKIIIT.
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