ISSN 2353-8406 Knowledge, Education, Law, Management 2018 Ne 4 (24)

DOI 10.5281/zenodo.2591636

BADANIE SYTUACJI W POSTEPOWANIACH SLEDCZYCH W SPRAWACH
O PRZESTEPSTWA POPELNIONE W ZAKLADACH KARNYCH UKRAINY

Oleh Batiuk
doktor nauk prawnych, docent, profesor Katedry Wiasnosci Intelektualnej i Dyscyplin
Cywilno-Prawnych Kijowskiego Instytutu Wiasnosci Intelektualnej i Prawa
Uniwersytetu Narodowego "Odeska Akademia Prawna", (Kijow, Ukraina)
batiukolegkiivponua@gmail.com
ORCID: 0000-0002-2291-4247

Streszczenie. W artykule naukowym autor przeprowadza analiz¢, celem ktorej jest
zrozumienie sytuacji, zaistniatych w trakcie postgpowan przygotowawczych w sprawach o
przestgpstwa popetnione w zakladach penitencjarnych Ukrainy, na podstawie ktdrej wnioskuje,
Ze sytuacje, zaistniate na tym czy innym etapie $ledztwa, majg wptyw na dokonywanie wyboru
przez $ledczego rodzaju oraz formy postepowania przygotowawczego, jako sposobu dowodu w
sprawie. Autor artykutu wnioskuje, ze nalezy rozrozniaé¢ trzy podstawowe grupy czynnikow,
majgcych wplyw na tok §ledztwo w sprawach 0 przestgpstwa popetniane W zaktadach karnych:
pozytywne, negatywne oraz mieszane.

W postanowieniach artykulu autor okresla warunki, determinujace rodzaj postgpowania
przygotowawczego w sprawach o przestgpstwa popeliane w zaktadach penitencjarnych,
wyodrgbniajac, co najmniej, trzy grupy: do pierwszej grupy zalicza si¢ cechy osobowosciowe
0s0b popehiajacych tzw. przestgpstwa penitencjarne; do drugiej grupy odnosza si¢ relacje,
panujace pomigdzy samymi skazanymi; do trzeciej grupy autor proponuje zaliczy¢ srodowisko
spofeczne w miejscu odbywania kary. Szczegdlna uwage autor poswigca charakterystyce
gtownych czynnikow, ktore maja negatywny wplyw na tres$¢ sytuacji, zaistniatych w trakcie
postgpowan przygotowawczych w sprawach o przestepstwa popelniane w zakladach
penitencjarnych. Jako wniosek, autor zaleca stuzbom sledczym z Narodowej Policji Ukrainy, w
trakcie realizacji postawionych przed nimi zadan z zakresu postepowan przygotowawczych w
sprawach o przestepstwa popetlnione w zaktadach karnych, korzysta¢ z badan naukowych i
empirycznych.

Stowa kluczowe: kryminalistyka, przestepstwo, S$ledztwo, zaklady karne, sytuacja
zwigzana ze §ledztwem.
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Abstract. In the scientific article, the author conducts research on understanding of
investigative situations in the process of investigating crimes committed in penitentiary
institutions of Ukraine, and determines that the planning of investigative actions and the nature of
investigative actions depends on the investigative situation at any given stage of the investigation
as a way of proof in the case. The author of the article determines that there are three main
groups of factors that influence the investigation of crimes committed in the Pls: positive,
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negative and mixed. In the provisions of the article, the author identified a group of conditions
that determine the investigation of crimes committed in the Ministry of Health, which is at least
three groups: to the first group, refer to the personal characteristics of persons who commit
penitentiary offenses; to the second group of conditions include the relations that prevail between
the members who are in the PI; to the third group of conditions, the author suggests to include the
social environment of places of deprivation of liberty. The author pays special attention to the
characterization of the main factors that negatively affect the content of investigative situations
that arise during the investigation of crimes committed in the administrative units. As the author
concludes, it recommends that the investigators of the National Police of Ukraine use, in the
course of performing their tasks, scientific and empirical investigations of investigative situations
in the process of investigating crimes committed in penitentiary institutions of Ukraine.

Key words: criminalistics, crime, investigation, penitentiary institutions, investigative
situation.

NOCJIJKEHHS CJIITYUX CUTYALIN Y MTPOLECI PO3CJILTYBAHHS
3JIOYMHIB BUMHEHUX B YCTAHOBAX BUKOHAHHS ITIOKAPAHB
YKPATHU

Onez bamiwox
KAHOUOam WpuOudHUX HayK, O0YeHm,
npoghecop Kagedpu inmenekmyaibHoi 61ACHOCHE MA YUBLILHO-NPABOBUX OUCYUNTIH
Kuiscokoeo incmumymy inmenexmyanvHoi gniacnocmi ma npasa
Hauyionanvrnozo ynisepcumemy « Ooecvka FOpuouuna Axademiay, (Kuis, Ykpaina)

AHoTanisi. Y HayKoBiif CTarTi aBTOp NPOBOJUTH IOCTIKEHHS PO3YMIHHS CIITUUX
CHTYyalliii y IpoLeci po3CiigyBaHHS 3J0YMHIB BYMHEHHX B YCTaHOBaX BHUKOHAHHS ITOKapaHb
VYkpainu, Ta BU3HAuae€, MO BiX Ciiguoi cuTyauii Ha TOMY 4YM IHIIOMY €Tari pO3CIigyBaHHS
3aJIeKUTh TUTAHYBAaHHS CIIIYUM BHIIB 1 XapakTepy CIIIYUX il SK croco0y IOKa3yBaHHA y
crpaBi. ABTOp CTaTTi BU3HAYAE, 110 CJIiI BUALIATH TPH OCHOBHI Ipynu (akTopiB, IO BIUINBAIOTH
Ha pO3CIiIyBaHHA 3JI0YHHIB, CKO€HHX B YBII: mo3uTuBHI, HeraTHBHI 1 3MiMIani. Y MOJI0KESHHIX
CTaTTi, BU3HAYECHO aBTOPOM I'PYIly YMOB, IO JETEPMIHYIOTh PO3CIiTyBaHHS 3I0YHHIB CKOEHHX B
VBII, o HaiiMeHIlIe Ha TP TPYIU: J0 HEPIIOi I'PYIH, BIITHOCATh OCOOHMCTICHI BIACTUBOCTI 0Ci0
SIKi BUMHSIOTH TEHITCHIIapHI 3JI0YMHU; IO IPYroi TPYNH YMOB BiTHOCATH BITHOCHHH SIKi
MaHYIOTh MK y4acHHKaMH sKi nepeOyBatote B YBII; 10 TpeThoi rpynu yMoB, aBTOp MPOTIOHYE
BiTHECTH coIliaJibHE CepeJOBHIIE MicIb 1T030aBIeHHs BoJli. OcoONMBY yBary aBTOpOM MPUIICHO
XapaKTEePUCTHUIII OCHOBHHX (DAKTOPIB, SIKi HETATUBHO BILIMBAIOTH Ha 3MICT CIIIYMX CUTYaliH, Mo
BUHMKAIOTh B XOJIi pO3CITiMyBaHHs 3JI0YMHIB ckoeHUX B YBII. SIk BUCHOBOK aBTOp, pEKOMEHIYE
ciimunM HarionansHoT nodinii YkpaiHu BUKOPHUCTOBYBATH Y NMPOLECi BUKOHAHHS MOCTAaBICHUX
nepel HUMHU 3aBJaHb HAayKOBI Ta eMIIPHYHI JOCHIDKEHHS CHIIUUX CHUTyaliil y mpoieci
PpO3CITiTyBaHHS 3JI0YMHIB BUNHEHUX B YCTAHOBAaX BUKOHAHHS IIOKapaHb YKpaiHu.

KoarouoBi cioBa: KpuMiHaIICTHKA, 3J0YMH, PO3CIIIyBaHHS, YCTAaHOBH BHUKOHAHHS
MMOKapaHb, CITiq9a CHTYaIlis.

Formulation of the problem. The methodological basis for the investigation of
crimes in the penal institutions of Ukraine, of course, has a number of specific features,
but in turn, they are based on the provisions of the general forensic methodology and
methodology for investigating crimes in general. According to the official data of the
State Criminal Execution Service of Ukraine in penitentiary establishments (further on
the PIUs), the criminogenic composition of the sentenced to imprisonment, as of
01.07.2018, is: 5.6 thousand people sentenced for more than 10 years; 7 022 persons -
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for intentional murder; 3 080 persons - for intentional grievous bodily harm; 8 311
persons - for robbery, robbery and extortion; 12 282 people - for theft; 712 persons - for
rape; 18 people - crimes against the foundations of national security.

State of research. It is necessary to agree with the opinion of criminologists, who
noted that the forensic methodology is "essentially the" cutting edge "of criminology -
and the amount of its recommendations, which is necessary for the practice of
combating crime" (Belkin, R.S., 2003, p.658) Professor Belkin R.S. it is quite clear that
the forensic methodology or methodological basis for the disclosure, investigation and
prevention of certain types of crimes is an independent section of criminology, the
subject of which is the definition and study of methodological provisions of general
significance for the investigation of any crime, and the development on this basis of
private methods of disclosure, investigation and prevention of certain types of crimes
(Belkin R.S., 2000 p. 501).

In our opinion, it is the relationship of forensic techniques with the means and
techniques of forensic technology and tactics, is manifested precisely within the
framework of specific methods of investigation of various types of crimes, where all
recommendations of forensic technology and tactics, especially the conduct of
investigators (wanted ) actions. It is here that organically linked technical means,
methods of their use and tactics of investigation with the specific methods of
investigation of certain types of crimes.

Statement of the main provisions. In conducting research into the
methodological basis for investigating crimes within the framework of private forensic
investigation techniques and their elements, it should be noted that directly the very
investigation of the crime is conditionally divided into the initial, next and final stages,
which, depending on the circumstances of the case and the investigative situation that
arose, carry out typical investigative actions, characteristic for this stage of the
investigation.

For the algorithm of disclosure and investigation of a type of crime, including
crimes committed in penitentiary institutions, the following elements of the private
method of investigation of certain types of crimes will be informally significant:

1) forensic analysis of the investigated type of crime;

2) typical investigative situations;

3) typical investigative versions (made on the basis of various investigative
situations);

4) investigative actions (their types and nature) are aimed at the practical
examination of the investigative versions put forward and the relationship between
them.

It is worth pointing out that all these elements are closely interrelated. The
presence of such interconnections between the forensic categories is confirmed by
practically all criminologists.

Thus, the interrelation of the investigative situation with the forensic
characteristic of the crime was noted by I.A. Kopylov, defining the investigative
situation as a "forensic characteristic of the investigation of a particular crime at a
certain point, necessary for the decision of investigators" (Kopilov I.A., 1988, p.19).

Note that individual criminological scientists investigated the issues of the
relationship between the investigative situation and the nomination and direction of
verification of investigative versions in the method of investigation of certain types of
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crimes and their application in practice was spoken. It is Professor Havlo V.K. in his
paper "On the Investigative Situation and Methods of Investigating the Stolen Offenses
Involving Officials", the idea of the dynamics of the investigative situation, its
interconnection with the nomination and verification of investigative versions was fairly
rightly put forward, as well as the initial investigative situations, verification
investigatory situations and types of situations of investigation (Havlo V.K., 1973,
p. 90).

Thus, it should be noted that from the investigative situation that developed at the
time of the investigation of the crime will depend on the planning of the investigation in
the case as a whole and it will be the basis for the nomination of investigative versions.
It is necessary to emphasize that the most accurately and substantively in the science of
forensic science identified the investigative situation Professor Shikanov V.l.: "The
investigative situation is a set of data characterizing the situation in which the
investigator should act” (Shikanov V.1., 1976, p. 157).

In our opinion, it is in direct dependence on the investigative situation that the
investigation is being conducted by investigators of various investigative (search)
actions. Note that forensic investigations in which the issues raised regarding the
investigative situation as a practical forensic category, in the science of forensic science
were raised precisely because of the need to increase the effectiveness of investigative
actions and the system of tactical receptions aimed at this. In this regard, the efforts of
scientists R.S. Belkin, O.M. Vasiliev, I.F. Gerasimova, B.A. Obraztsova worked out a
set of scientific recommendations on the tactics of investigative actions in typical
situations, laid the foundations of forensic teaching about the investigative situation, the
ways of its use in the practice of investigation of crimes were indicated.

In examining the practical, practical side of this scientific category (“investigative
situation™), it should be noted that for practical activities on the disclosure and
investigation of criminal cases, it is interesting not as an end in itself, but first of all in
the context of forensic tactics, since "the investigative situation actively influences the
choice of tactical methods aimed at achieving the corresponding goals "(Shepitko V. Yu.,
1995, p.72).

We are convinced that it is precisely from the investigative situation at one or
another stage of the investigation that planning of investigative types and the nature of
investigative actions depends on the way of proof in the case. Since, in the context of the
relationship between the investigative situation and the investigation, investigators
(investigators) investigate the actions aimed essentially at verifying the versions of the
present investigative situation, it should be noted that the nature of the investigative
situation is determined by a combination of many factors. The content and combination
of these factors. The content and combination of these factors are always individual and,
ultimately, are due to the peculiarity of the investigated case, therefore, we believe that
there can not be absolutely identical investigative situations. Due to the fact that these
situations all the time change, there is a need for the investigator to take different
decisions, if necessary and prioritize the conduct of certain investigatory (search)
actions, as well as tactical methods of their implementation.

Note that the content of a typical investigative situation that occurs when
investigating crimes committed in penitentiary institutions is determined by a number of
specific factors that reflect the circumstances of the investigation of the investigated
category of crimes. In this case, we are talking about factors that reflect the
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circumstances of the investigation of murders committed by both convicts themselves in
penitentiary institutions and in relation to them themselves. The question of the nature
and content of these factors, or, in other words, the peculiarities of the investigation of
crimes committed in penitentiary institutions, was investigated by criminologists.

Professor Petukhovsky MA classifies the conditions specific to the preliminary
investigation into the Pls in two groups: "firstly, the peculiarities of the appointment,
organization and activity of correctional institutions expressed in the tasks and powers
provided for by the normative acts of the administration of these institutions and in the
special legal , as well as the actual situation of persons serving sentences in the form of
deprivation of liberty, and secondly, psychological peculiarities of the personality of
convicts, which consist in the presence in each of them of a certain "experience” of
criminal activity Sty, but in many and not consumed complex deeply negative
psychosocial features (interests, views, habits) "(Petukhovsky M.A., 1979, p.10-11).

In our opinion, it is precisely this classification that is not sufficiently complete
and clearly reflects forensic significance, that is, the significance is precisely for the
investigation of crimes committed in penitentiary institutions. In particular, the specifics
of the appointment, organization and activities of the UVP, the legal regulation of their
activities, the normative acts of the task and authority of the administration of the UVP,
have only an indirect relationship to the investigation of crimes committed in the
Ministry of Health. In other words, the information on these features does not contribute
to solving the actual forensic problems - the establishment of the offender and the
circumstances that are part of the subject of proof.

In our view, it is advisable to more fully classify and characterize the factors that
influence the investigation of crimes committed in the Pls. It is precisely this that we
think it is necessary to allocate three main groups of factors influencing the investigation
of crimes committed in the Pls: positive, negative and mixed.

In our opinion, the factors that negatively affect the investigator's activity in
investigating crimes committed in the Pl are as follows: awareness of the majority of
convicts who committed crimes in correctional institutions, on procedural order of
investigation, implementation of tactical methods aimed at inclining the accused
(suspect) to give true testimonies, etc .; thoughtfulness, tricks, and sometimes increased
social danger of the methods of committing crimes; peculiarities of the psyche of
convicts; counteracting the investigation by the convicts; the difficulty in effectively
using special knowledge (mainly in the form of participation of specialists in
investigative actions) in investigating crimes in correctional institutions; insufficient
equipment of correctional facilities by scientific and technical means, inability of some
employees of correctional institutions to correctly apply them in conducting urgent
investigative actions.

In our opinion, the factors that have a positive influence on the course of the
investigation include: the limited number of people who may be suspected of
committing a crime in obtaining information about a crime committed in a correctional
institution; the ability to quickly obtain information characterizing a person who
committed a crime; the possibility of a quick detention and isolation of the convicted
offender; the possibility of widespread and effective use of investigative, regime and
administrative measures in the disclosure and investigation of crimes in correctional
facilities; the possibility of more effective use of organizational and technical assistance
in the investigation of crimes committed by prisoners at correctional facilities.
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To the mixed factors, in our opinion, it is expedient to include: limited areas of
correctional institutions, within which usually occur crimes; presence of eyewitnesses
committing a crime.

It is worth pointing out that in addition, it is worth highlighting a group of
conditions that determine the investigation of crimes committed in the Ministry of
Health, which is at least three groups:

To the first group, we propose to attribute, personal qualities of persons who
commit penitentiary crimes. Because staying in places of deprivation of liberty often
reformates person's personal qualities. In the environment of the convicts there is an
exchange of personal qualities, resulting in a convict becoming like the majority, which
is there a significant period of time and gain experience as the implementation and the
disclosure of crimes. This experience allows the prisoner to choose the optimal course of
behavior and successfully apply it to different situations of investigation.

To the second group of conditions, it is in our opinion, to relate the relations that
prevail between the members who are in the PI. It is the external environment in which
the crimes committed in the UVP occur and are being investigated, which are natural for
places of imprisonment. Due to limited territory, on the one hand, it is more likely to
reveal a crime and a criminal, material traces of a crime, and on the other hand, it is
complicated by the preservation of traces, because on a small territory a high
concentration of convicts. This is precisely what makes it more difficult to preserve the
investigative secrecy in a correctional institution.

To the third group of conditions, in our opinion, should include the social
environment of places of deprivation of liberty. The determinative meaning of this is the
unofficial rules of conduct governing the internal content of the relationship of the
convicts, which affects their behavior, attitude towards the society of convicts and the
administration.

Note that the main factors that adversely affect the content of investigative
situations that arise during the investigation of crimes committed in the administrative
units are:

First, the presence of a majority of the convicts of a general negative
psychological setting to assist investigating authorities in investigating crimes
committed in the Pls. Suspected of convicted persons, regardless of their informal
affiliation, even if there is strong evidence against them, following the "laws" and
"notions" existing in the criminal world, refuse either to testify on a case in general or to
give knowingly false testimony. The same "rules" are followed by the overwhelming
majority of convicted witnesses.

In our opinion, it is the informal norms that are more important for most convicts,
which is explained by the cruel and inevitable nature of the sanctions provided for their
violation. It is easier for a convict to break the official rules of conduct than informal
ones (informal), as violations of informal norms can lead to the transfer to a lower
informal group with negative consequences throughout the next period of serving a
sentence.

Secondly, the presence of crime perpetrators in the pastoral crime victim's
experience and experience in communicating with investigators. In addition, it is worth
agreeing with scholars of forensics Ishchenko Ye.P. and Nikolaychenko V.V., as they
are reasonably noted, not only does not forget their craft while serving the sentence, but
extends and deepens criminal skills and knowledge. During long-term communication
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convicts receive information about the most diverse ways of committing and concealing
crimes; analyze the mistakes that led to the discovery of mastering individual skills and
methods, especially the best of the criminal experience of other convicts in the
"authority".

Thirdly, the negative operational situation in a particular correctional institution
where the crime was committed. Signs of such an environment are: an active influence
on the processes in the Pls of the so-called "leaders" of the convicted negatives; control
of these persons for the behavior of convicts belonging to other informal groups in the
informal group of convicts; insufficient authority of the administration of places of
deprivation of liberty; low level of operational work in Pls.

Fourthly, it is a counteraction to the investigation, both on the part of the
convicted persons, including those recognized as suspects (accused), in such cases (and
in some cases), and by the representatives of the administration of the Ministry of Social
Affairs, who are not rarely seeking to conceal the fact of committing a crime in the
Ministry of Justice or some of the circumstances of the commission of the crime. .

It is advisable to emphasize that special features are countered to the investigation
of crimes in general and murders in particular in Pls committed by convicts belonging to
the informal group of "thieves in the law", "watching" and other convicted negatives, if
the killings were committed on motives that correspond to "the concept "And the
principles of the criminal environment. In such cases, investigators are usually faced not
only with counteraction to investigations by suspects (accused), but also from the
criminal environment as a whole. The need to delimit the data of "concepts" is
substantiated by scientists and criminologists and criminologists.

According to our research, the main forms of such a response are:

- organization and financing of participation in the investigation of lawyers who,
in spite of their professional duty, are actually held by organized criminal communities;

- the organization of a mass mental, and in the case of non-induction and physical
impact on witnesses and victims of convicts, as well as their relatives who are at liberty;

- organization of mass disturbances in the correctional institution as a reaction to
the actions of the investigators;

- discrediting and attempts to bribe investigators and operational personnel
involved in the investigation, including using members of organized criminal groups
that are in freedom (organizing mass complaints, appeals, appeals to non-governmental
organizations for wrongful acts of investigators and operatives);

- threats and insults to investigative and operational personnel involved in the
investigation, as well as their relatives, primarily by members of organized crime
groups, who are "at liberty" outside the UVP (Batiuk O.V., 2013, p. .320).

Fifthly, factors such as the difficulty of investigating the confidentiality of the
confidentiality of places of inquiry and the timing of the investigating (search) actions of
their participants from the number of convicts, the results of conducting investigative
actions should be taken into account. At the same time, we consider that it is
inappropriate categorical statements of some authors that it is impossible to secure the
secrecy of the investigation into the PIU, every step of the investigator is known and
actively discussed. As practice shows, with the careful preparation and tactfully
competent organization of investigative actions, including the use of specific features of
the regime requirements in the Pls, it is possible to solve the problem of ensuring an
adequate degree of confidentiality.
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Sixthly, the factors contributing to the complexity of ensuring the personal
security of convicts, who collaborate with the investigation in the course of the
investigation.

Seventh, factors of inadequate level of interaction between the investigator and
the staff of a particular correctional institution, especially with employees conducting
operative search activities in the department. In our opinion, the decision to abolish
investigators in the system of the State Criminal-Service Service of Ukraine under the
Ministry of Justice of Ukraine, which specialize exclusively in disclosing and
investigating crimes in the Ministry of Justice, is quite correct. As is well known, at
present, crimes committed in the administrative units of Ukraine are being investigated
by the investigators of the National Police of Ukraine on the place of the territorial
affiliation of the police department, since according to item 6 of Article 261 of the CPC,
there is no special entity in the specified category of crimes, to territoriality.

As a conclusion of this study, we note that the analysis and disclosure of the
understanding of investigative situations and factors that adversely affect the process of
investigating crimes committed in penitentiary institutions of Ukraine will allow the
investigators of the National Police of Ukraine to use the results of scientific and
empirical research for better accomplishment of tasks in the process. investigation of
crimes committed in penitentiary institutions of Ukraine.
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