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Streszczenie: Stwierdzono, ze w XXI wieku wazng rolg w procesach politycznych
Spoteczenstwa odgrywaja partie polityczne, ktore w demokracji przedstawicielskiej tworza
wladze polityczna. JakoSciowy rozwoj partii politycznych jest mozliwy przy odpowiednim
wsparciu prawnym, co pozwala rzadzacym i opozycyjnym partiom politycznym uczestniczy¢ w
procesach wyborczych na zasadach demokratycznych.

Ustalone, ze kluczowe znaczenie dla wiasciwego zrozumienia podstawowych zasad
udziatu partii politycznych w procesach wyborczych jest to, ze oni w zaden sposob nie powinny
by¢ postrzegane jako $rodek nakladania nadmiernych ograniczen na partie polityczne, ktore
szanuja prawa obywateli do sprawowania funkcji politycznych, osobiscie lub jako
przedstawiciele partii politycznych.

Jest udowodnione, ze partie polityczne odgrywaja wazna rolg reprezentacyjng w trakcie
swojej dziatalnosci. Glownym zadaniem partii politycznych jest udziat w ksztattowaniu woli
politycznej ludu przez proces wyborczy i realizacje okre§lonego kursu politycznego. Proponuje
si¢ traktowanie partii politycznych jako organizacji, ktére zjednoczyty okreslone osoby, ktorych
jednym z celoéw jest udziat w zarzadzaniu sprawami publicznymi poprzez zgtaszanie kandydatow
w wolnych i demokratycznych wyborach.

Stwierdzono, ze w tych krajach, w ktorych wniosek o rejestracje partii politycznych nie
jest przewidziane przez prawo krajowe, partia polityczna jest wcigz przedmiotem pewnych
wymogow dotyczacych ich udzialu w procesie wyborczym. Jest trend, ze bardziej liberalne
podejscie do wymogdéw funkcjonowania partii politycznych jest nieodtagcznym elementem
rozwinietych klasycznych demokracji europejskich. Demokracje w Europie Srodkowej i
Wschodniej charakteryzuja si¢ wicksza liczba biurokratycznych i sformalizowanych wymogoéw
dotyczacych rejestracji panstwowej i udziatu partii politycznych w procesie wyborczym.

Stowa kluczowe: proces wyborczy, partie polityczne, proces polityczny, rezim
polityczny, uczestnictwo.
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Abstract. It has been found that in the 21st century, political parties play an important
role in the political processes of society, forming political power in a representative democracy.
Qualitative development of political parties is possible with proper legal support, which allows
ruling and opposition political parties to participate in electoral processes on a democratic basis.
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It is determined that crucial for a proper understanding of the basic principles of political
party participation in electoral processes is that they should in no way be seen as a means of
imposing excessive restrictions on political parties respecting the right of citizens to hold political
office, personally or as political party representatives.

It is substantiated that political parties perform an important representative function during
their activity. The main task of political parties is to participate in the formation of the political
will of the people through the electoral process and the implementation of a certain political
course. It is proposed to consider political parties as organizations that have united certain
individuals, one of whose goals is to participate in the management of public affairs through the
nomination of candidates in free and democratic elections.

It was found that in countries where national law does not require the registration of political
parties, a political party is still subject to certain requirements for their participation in the electoral
process. There is a tendency towards a more liberal approach to the requirements of the functioning
of political parties of power to developed classical European democracies. At the same time, the
democracies of Central and Eastern Europe are characterized by greater bureaucratization and
formalized requirements for state registration and participation of political parties in the electoral
process.

Key words: election process, political parties, political process, political regime,
participation.
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AHoranisn: 3’scoBaHo, mo y XXI CTONTTI BaXJIMBY pONb Yy TOJITHYHHX Mpolecax
CYCNUIBCTBA BIAINPAIOTH MOMITHYHI TApPTii, sSIKI y TPENCTABHULBKIA JeMOKpaTii (QopMyroTh
MOMITUYHY Biady. SIKICHUH PO3BUTOK MOMITHYHUX MAPTI MOXKIIMBHH 13 HAJIE)KHUM HOPMATHBHO-
[PaBOBHM 3a0€3MEYEHHSM, SIKe JO3BOJISE HAa AEMOKPATHYHUX 3acalaX MMPaBILUUM 1 OMO3ULIHHUM
MONITHYHUM MAPTisiM OpaTh y4acTh Y BUOOPUHX MPOIECax.

BusnaueHo, 1o BupilIagbHe 3HAYCHHS U1 HAJIGKHOTO PO3YMIHHS OCHOBHHUX NPUHLMIIIB
y4acTi MOMITHIHHUX MAapTid y BUOOPUMX mporecax € Te, M0 BOHM >KOJHAM YHHOM HE TIOBHHHI
po3risimaTHcs SAK 3acid BCTAaHOBICHHS HAIAMIPHUX OOMEXKEHb /I TONITHYHHAX TMapTid 3
JOTPUMAHHAM TpaB TPOMAISH 3400yBaTH MONITHYHI TOCAagH, 0COOMCTO ab0 SK MPEICTaBHUKA
MONITHYHUX TapTiil.

OOrpyHTOBaHO, IO TOMITHYHI TMAPTIi M Yac CBOEI AiSUIFHOCTI BUKOHYIOTH BaKIIHBY
penpe3eHTaTHBHY (PyHKIi0. ['0MIOBHUM 3aBHAHHAM TONITHYHUX TMapTid € y4acTh y (GopMyBaHHI
TIONITHYHOI BOJII HApOMy dYepe3 BHOOpUMI TpOIeC 1 peatizamis MEBHOTO TMONITHIHOTO KypCy.
[IponoHyeThCST PO3TIAATH MOMITHYHI MAPTIi SK OpraHizalii, 00’eJHaIM MEBHUX OCi0, OMHIEI0 3
[OUIeH SIKMX € y9acTh B YIPAaBIiHHI IyONIYHAME CHpaBaMH dYepe3 BUCYHEHHS KaHIUAATIB Ha
BIJIBHUX 1 IEMOKPATHIHAX BUOOPAX.

3’scoBaHO, MO y THUX Jep)KaBax, Jie peecTpamis MOMITHYHMX TapTid He mepenbadeHa
HAaIliOHATGHIM 3aKOHOJIABCTBOM, IO TTOJIITHYHOI MapTii BCE-TAKM CTABIATHCA NIEBHI BUMOTH II0/10
ix ydacri y Bubopuomy mpomneci. CrocrepiraeTbesi TeHASHMIS, M0 OLTbII JTi0epabHUN MiaXix 10
BUMOT (DYHKI[IOHYBAHHS MONMITUYHUX NAPTiH BIACTHBUI PO3BHHEHNM KJIACHYHUM €BPOIEHCHKUM
JIeMOKpatisiM. B Toit ke dac ansd meMokpaTHuHuX nepkaB LleHTpanpHoi Ta CximHoi €Bpomnm
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XapaxTepHi OibII 3a0I0pOKpaTH30BaHi Ta (opMaTizoBaHi BUMOTH MIONO Jep’KaBHOI peecTparii
Ta yJacTi HOJMITHYHHX MapTii y BHOOPYOMY TpoIeci.

Karouosi ciioBa: Bubopumii nporec, MOMITHYHI MApTii, HOMITHYHNI TPOIEC, MOMI THIHUHA
PEeXHUM, yJacTh.

Introduction. Legal aspects of the regulation of political parties in Ukraine
require new modern approaches, informed decisions and long-term forecasts. In turn,
decisions on the participation of political parties in the electoral process, including laws
and regulations of the authorities, for the period of independence of Ukraine, according
to our estimates, is measured in hundreds, not dozens. Comparing the documents
published in the Official Gazette of Ukraine, the Collection of Resolutions of the
Government of Ukraine, the Bulletin of the VVerkhovna Rada of Ukraine, we contact that
duplication of decisions on the participation of political parties in the election process is
allowed. The main disadvantage of many documents is that they do not spell out the real
possibilities and mechanisms of functioning of political parties. This discrepancy
between real and declarative rights and opportunities for political parties to participate in
the electoral process needs to be resolved as soon as possible.

Presenting main material. Political science intensifies research on the
functioning of interest groups in the political process. Political parties are among the
most active actors in the political process, including the electoral process. However, the
problem of a comprehensive study of the legal aspects of the participation of political
parties in the electoral process still requires special research.

A significant number of researchers consider this problem not separately, but in
a specific context, in particular from the specifics and tasks set by the author. The topic
of legal support for the participation of political parties is studied in the context of the
analysis of the reform of the political system and the study of electoral systems and their
impact on the formation of party systems. In this context, the works of V. Bebyk (Bebyk,
2011, 325-331), M. Malyshko (Malyshko, 1999, 72), V. Shapoval, N. Zhuravlyova
(Shapoval, Zhuravlyova, 2000, 12-18) should be singled out. Pavlenko (Pavlenko, 2002,
255) and others.

The study of the legal basis for the functioning of political parties in Ukraine
provides for the need to compare international and domestic aspects of legal regulation,
including registration and liquidation of political parties.

The legal mechanisms of their interaction must be clearly defined in the
relationship between the state and political parties. Important for legal regulation are the
procedures for state registration of political parties, namely the registration and
liquidation of parties. These procedures are carried out by the state, as a subject of legal
influence on parties, as objects of such influence. The peculiarity of the implementation
of such procedures is determined by the characteristics of the political regime, the level
of political and legal culture of the political elite and society as a whole. This determines
the need or lack of stronger or weaker state supervision over compliance with the legal
requirements of the legislation on the statutory activities of political parties and ways to
exercise such control.

International law pays special attention to issues related to the activities and
liquidation of political parties. In justifying the conditions governing, restricting and
prohibiting the activities of political parties, the Court notes: "Only compelling and
compelling reasons can justify restrictions on freedom of association” (De Salva, 2004,
697). The position of international law is that the grounds for the liquidation of a
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political party should be those that are forced in a democratic society.

The Venice Commission pays considerable attention to the problems of the
functioning of political parties. (Guidelines on Prohibition and Dissolution of Political
Parties and Similar Measures, 2007, 82-95).

Common positions on the permitted and prohibited activities of political parties
in international documents can be set out in the following aspects:

- the right to freely associate in political parties;

- understanding that the process of state registration of political parties is not a
violation of the rights to unite citizens in the association;

- the liquidation of political parties can be justified in relation to those actors in
the political process who promote and use violence as a mechanism for changing or
overthrowing democracy;

- the liquidation of a political party must be used "with extreme restraint™. It is
important to assess whether a political party actually poses a threat to a democratic
political regime or the rights of individuals, and whether such a threat can be addressed
by other, less radical measures, such as banning its activities.

In Ukraine, the registration and liquidation of political parties is regulated by the
Law of Ukraine "On Political Parties of Ukraine". Normative legal acts establish
appropriate formal restrictions as preconditions for state registration of political parties.
In particular, Article 11 of the Law of Ukraine "On Political Parties of Ukraine" states
that the registration of political parties, their regional, city and district organizations,
primary branches or other structural entities provided by the party's charter is carried out
in the manner prescribed by the Law of Ukraine "On State Registration". legal entities,
natural persons - entrepreneurs and public formations”, after checking the submitted
materials  (Law of Ukraine On  Political Parties in  Ukraine 7
http://zakon3.rada.gov.ua/laws/show/2365-14).

In Ukraine, state control over the activities and functioning of political parties is
exercised. In Art. 18 of the Law of Ukraine "On Political Parties of Ukraine" clearly
defines the bodies that exercise state supervision over political parties.

State control over the functioning of political parties in Ukraine is exercised by:

- Central executive body that implements state policy in the field of state
registration of associations of citizens, other public formations - in compliance with the
requirements of the Constitution and laws of Ukraine, as well as the statute of the
political party, except when such control by law other public authorities;

- Central Election Commission, district election commissions, territorial election
commissions in the relevant local elections - for observance by political parties of the
established procedure for participation in the election process, as well as, within the
powers specified by law, for timely submission of interim and final financial reports to
the relevant election commissions. receipt and use of election funds at elections,
compliance of their registration with the established requirements, reliability of the
information included in them;

- Accounting Chamber - for the targeted use by political parties of funds
allocated from the state budget to finance their statutory activities;

- National Agency for the Prevention of Corruption - in compliance with
statutory restrictions on the financing of political parties, campaigning, legal and
targeted use of political parties funds allocated from the state budget to finance their
statutory activities, timely submission of party reports on property, income, expenses
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and financial obligations (Law of Ukraine "On Political Parties in Ukraine",
http://zakon3.rada.gov.ua/laws/show/2365-14).

According to Ukrainian law, political parties are required to submit the
necessary documents and explanations at the request of the supervisory authorities. In
turn, the decisions of regulatory authorities may be appealed in the manner prescribed
by law. It should be noted that the Ukrainian legislation on the functioning of political
parties to some extent meets international democratic European standards regarding the
rights and freedoms of citizens.

A separate aspect of obtaining financial resources is intra-party contributions
and income. Legislation should allow national-level political parties to support their
regional, local and local branches and vice versa. This support should be seen as an
intra-party function and should not normally be limited by law. However, it is important
that political parties report on the internal redistribution of resources.

The Venice Commission notes that if political parties receive income from the
sale of party-related goods or materials, they should be able to use that income for their
own needs (campaigning, election campaigns, etc.) (European Commission for
Democracy through Law, 2011.87).

Another type of replenishment of political parties is private contributions.
Funding of political parties is a form of political participation, so it is appropriate for
parties to seek private financial donations.

International law provides for a bank loan for the election campaign. However, a
political party must reach a certain institutional level (registration, account opening) to
obtain a loan that requires the lender and the borrower to take appropriate steps in
advance of the election campaign. In turn, the repayment of the loan takes some time
after the election. Sometimes the loan is repaid in full or in part not by the political party
or candidate itself, but by a third party. In this case, the loan becomes a form of
contribution.

In international practice, there are restrictions on contributions for political
parties. In particular, this applies to contributions from foreign sources, which are
prohibited. This is in line with the provisions of the Recommendation of the Committee
of Ministers of the Council of Europe to member states on common rules for combating
corruption in the financing of political parties and election campaigns, which states:
This restriction, which is practiced in many OSCE participating States, exists to avoid
excessive influence of foreign interests on domestic political affairs (European
Commission for Democracy through Law, 2011, 87-88).

In addition, there are restrictions governing the financing of political parties
from domestic sources. This is to minimize and limit the ability of individual social
groups to gain political influence through financial benefits. In a democratic political
regime, there is a certain philosophy of financing political parties, which is that the
center of the system of democratic governance is the accountability of parties and
candidates to citizens, not to rich groups with special interests. Accordingly, a nhumber
of reasonable funding constraints have been developed in many countries, including
restrictions on state-owned and anonymous donor campaigns.

Anonymous contributions must be strictly regulated, including the establishment
of a limit on their total amount. Legislation should limit the aggregate maximum amount
of such contributions to a reasonable level, ensuring that anonymous donors cannot have
undue influence beyond public oversight.
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A reasonable limitation on private contributions may include setting a maximum
level of donor contribution. Such restrictions have been shown to be effective in
minimizing corruption or buying political influence through political parties in
individual countries.

The recommendation of the Venice Commission states that "it is best if the
contribution limits are adjusted for inflation, for example, based on some form of
indexation, as a minimum wage and not in absolute amounts"” (European Commission
for Democracy through Law, 2011, 88).

In addition, Article 19 of the Law of Ukraine “On Political Parties in Ukraine”
provides for measures that may be taken against these subjects of the election process. In
case of violation of the Constitution of Ukraine and other laws of Ukraine by political
parties, the following measures may be taken against them, namely: warning against
illegal activities and prohibition of a political party (Law of Ukraine "On Political
Parties in Ukraine", http: //zakon3.rada. gov.ua/laws/show/2365-14).

In addition, there must be a wide range of sanctions for non-compliance with the
law. The recommendations of the VVenice Commission state that various sanctions may
be applied to political parties, namely:

- “administrative fines, the amount of which must take into account the nature of
the violation, including its recurrence;

- partial or complete deprivation of public (state) funding and other forms of
public support, which may be imposed as a temporary measure for a certain period of
time;

- deprivation of the right to receive public support in the future for a certain
period of time;

- complete or partial deprivation of compensation for election campaign
expenses;

- confiscation in favor of the state treasury of financial support transferred to the
party or received by it;

- deprivation of the party's right to nominate candidates for a certain period of
time;

- criminal punishment in case of committing significant offenses applied to
members of parties involved in the violation;

- cancellation of the election of a candidate, but only by a court decision with
the provision of available legal protection in a proper trial, and only in the case when the
offense affected the election result;

- loss of registered party status by a political party (European Commission for
Democracy through Law, 2011, 96-97).

In turn, political parties should have the right to effective redress and to a fair
trial by an impartial tribunal. In the case of sanctions, the public should be informed of
the facts that led to the offense and of the content of the sanctions applied to a particular
political party.

Conclusions. The outlined issues become the object of scientific discussion in
connection with the requirements facing Ukraine to unify the legal framework of
Ukrainian legislation with international standards for ensuring the rights and freedoms
of citizens, which include the right to free association in various political parties. Legal
support for the participation of political parties in the electoral process in Ukraine
requires further liberalization and weakening of state control.
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During the years of independence, the Ukrainian state has undergone many
socio-political upheavals and transformations. However, these transformations after two
revolutions (2004, 2014) did not affect the basic principles of participation of Ukrainian
political parties in the electoral process.
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) IPABOBI 3ACAJIM YYACTI
VKPATHCBKUX NOJITUYHUX IAPTI Y BABOPYOMY ITPOLIECI

Beryn. IlpaBoBi acmektw peryiroBaHHS TMONITHYHWUX mMapTii B YKpaiHi
BUMAaraloTb HOBHX CyYaCHHMX [IAXOMIB, TNPUHHATTA 3BaXEHUX pIillleHp Ta
JOBTOCTPOKOBUX IPOTHO3IB. B CBOI0O dWepry pimieHp i3 NMPUBOAY y4YacTi TONITHIHHX
mapTii 'y BHOOpYHMX TMpoIecax, 30KpeMa 3aKOHIB 1 MiA3aKOHHHX AaKTiB BIAJHUX
CTPYKTYD, 3a Tepioj He3alIeKHOCTI YKpaiHH, 32 HAIIUMH ITiIpaxyHKaMH, BUMIPIOETHCS
COTHSIMH, a He Jnecsatkamu. llopiBHIOIOUM MOKyMeHTH omyOmikoBaHi y OdimiitHoMy
BicHUKY Ykpaiau, 30ipHUKY TocTaHOB Ypsny Ykpainu, Bimomoctsx Bepxosnoi Pamn
YkpaiHu, KOHTaTyeEMO TPO Te, IO JOMYCKAEThCS AYyONIOBaHHS PillleHb, MO0 YYacTi
MOJIITHYHUX TapTiil y BuOop4oMy mporieci. [ 'onmoBHIM HEoTiKOM 0araThboX TOKYMEHTIB
MOJIAATaE Te, M0 Y HUX He BUIIMCAHI peallbHi MOXKIIMBOCTI 1 MeXaHi3MHU (PyHKIIOHYBaHHS
MONITUYHUX NapTiil. LI HeBiMMOBiAHICTE MiX peaTbHUMH 1 AEKIapaTHBHUMU MIPaBaMH i
MOXJIMBOCTSIMH ~ y4acTi TONITHYHUX TMApTiK y BUOOpUOMy mporeci moTpedye
SIKHAWIIBUIIOTO PO3B’SI3aHHA.

Bukiaag ocHoBHOro marepiany. Y IONITHYHIA Hayli aKTUBI3YIOTHCS
JMOCTIDKEHHS IO CTOCYIOThCS (YHKI[IOHYBaHHS TPYyN IHTEPECiB y TMOINITHIHOMY
mporieci. [lomitTnyHi maprii € oMHUMHU 3 HAWOUTBII aKTUBHHUX CYO €KTIB MOJITHYHOTO
mporueccy, 30kpeMa BuOopyoro. OpaHak mpoOieMa KOMIUIEKCHOTO —JOCHiIKEHHS
MPaBOBUX ACMEKTIB YYacTi MOJITUYHUX MapTid y BUOOpUOMY Ipoleci e moTpedye
crenialbHUX JOCTIDKEHb.

3HavHa KUTBKICTh JOCIITHUKIB PO3TIISIIAE ITF0 MIPOOIIEMY HE OKPEMO, a B IEBHOMY
KOHTEKCTi, 30KpeMa BiJ crenudikud Ta 3aBlIaHb, SKi CTaBUTh Iepe] COOOI aBTOp.
TemaTnka npaBoBoro 3a0e3nedeHHs y4acTi MOMITUYHMX NapTid JOCTIHKYETHCS B
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KOHTEKCT1 aHalizy pedopMyBaHHS TMONITUYHOI CHUCTEMHU Ta IOCHIIDKCHHS BUOOPYHX
CHCTEM Ta iX BIUIMBY Ha (OpPMYBaHHs MapTIHHUX CUCTEM. Y LbOMY KOHTEKCTi BapTO
BrokpemutH mipaili B. beouka (beoux, 2011, 325-331), M. Manumka (Manuwxo, 1999,
72), B.IlamoBana, H. Xypasnwooi (Illanosan, Xypasivosa, 2000, 12-18),
P. IaBnenka (I1asnenxo, 2002, 255) ii iHIHX.

HocnimkeHHs NpaBoBHUX 3acaji QYHKIIOHYBaHHS TOJITHYHUX MapTid B YKpaiHi
nependavae HEOOXIMHICTh IOPIBHSHHS MDKHAPOMHUX Ta BITUYM3HSIHUX aCICKTIB
MPABOBOT0 PEryJIIOBaHHs, 30KpeMa peecTparlii Ta JIKBimaIii MisJIbHOCTI MONITHYHHX
MmapTii.

VY B3aeMOBiIHOCMHAX MDK JEPKaBOK 1 MONITHYHHMHU MapTiIMH MarTh OyTH
YiTKO MpONKCaHI NpaBOBI MEXaHI3MU IX B3aemoii. BaknmBumMu [yiss mpaBoBOroO
pETyJIOBaHHS € TPOUEAYypPH JAEpXKaBHOI peecTpamii TONITHYHUX MapTid, a came
peectpamii Ta mikBimamis mapriii. i mpomenypu 3miiicHIoe nepikaBa, SK CyO’€KT
MPABOBOr0 BIUIMBY IIIOJI0 MApTiH, sIK 00 €KTIB Takoro BIUIMBY. OCOONMBICTD peatizaltii
TAaKWX TMPONENYp BHU3HAYAETHCS XapaKTEPUCTHKOI TMOJITUYHOTO PEXKUMY, PpIBHEM
MOJITUYHOT Ta MPaBOBOI KYJIBTYPH IONITHYHOI €IITH Ta CYCHUIbCTBA B IUIOMY. Bin
OO 3AJIEKUTH TOTpeba abo ii BiZCyTHICTH OUTBIN CHIIBHOTO YH CJIA0IIOro HATISAY 3
OOKy JlepKaBH 3a JIOTPHMAaHHSIM IPABOBMX BUMOI' 3aKOHOJABCTBA IOIO CTATYTHOI
JUSUTBHOCTI MOJIITHYHUX MAPTIH Ta Croco0iB 3AIMCHEHHS TAKOT0 KOHTPOJIIO.

MixHaponHe 3aKOHOJABCTBO 3BEpTa€ OCOOJNMBY YyBary Ha TIHTaHHS, SIKI
CTOCYIOThCS JiSUTHHOCTI Ta JIKBiAAIil MOMITHYHAX HapTiii. OOrpyHTOBYIOUH YMOBH, SKi
periiaMeHTyIOTh, OOMEXYIOTh Ta 3a00pOHSIOTH MISUTBHICTH IONITHYHHUX TApPTIiH,
€pponeiicekuii Cyn 3a3Havae: «TUTbKM TEPEKOHIHBI Ta BaroMi HMPHUYMHH MOXKYTh
BUIIPABJIOBYBaTH OOMEXEHHS Ha cBoOoxy acortiaiiit» ([e Camssa, 2004, 697). Ilo3uiris
MDKHapOIHOTO TIpaBa IOJISATaE B TOMY, IO MIiACTaBH IS JIIKBiAAIil MOMITHIHOL MapTii
MaloTh OyTH TaKHMH, 110 € BUMYIIIEHNMH y TEMOKPATHIHOMY CYCITLTHCTBI.

3HauHy yBary mpoOneMaM (QYHKIIOHYBaHHAM TOMITHYHUX TAPTIA TPUIISE
Benemianceka kowmicis, sxka y 1999 p. mpuitasima mokymeHT minm HasBoo «KepiBHi
MIPUHIIAITY OA0 3a00pOHU Ta PO3MYCKY MONMITHYHUX MapTii Ta MOAIOHUX 3aXOIiB», a Yy
2004 p. «KepiBHI NPHUHITUIHN IIOMO 3aKOHOMABCTBA IPO IONITHYHI MapTii: OKpemi
acniekt» (Kepieni npunyunu wo0o 3a060poHu ma po3nycky NOIIMUYHUX napmii ma
noodi6nux 3axooie, 2007, 82-95).

CrinpHi MO3UIIT 00 JO3BOIEHOI i 3200pOHEHO1 TiSUTBHOCTI MOMITHYHUX TapTii
y MDKHApOJHUX JOKYMEHTaX MOKHA BUKJIACTH Y TAKHUX aCIIEKTaX:

— TIPaBoO BUTBHO 00’ €IHYBATHCA Y MONITHYHI TAPTii;

— PO3YMIiHHS TOTO, IO TPOIEC JepPKABHOI peecTparlil MONTHYHUX MapTiii HE €
MOPYIIEHHSIM IpaB II0/10 00 €THAHHS IPOMAJISH y acomiarlii;

— JIKBi/IaIlis MOJMITUYHUX MaPTii MOXke OyTH BUIIpaB/IaHa CTOCOBHO THX Cy0’€KTIB
MOJITHYHOTO TIPOIIECY, IO MPOINAryoTh i BUKOPHCTOBYIOTh HACHIIBCTBO, K MEXaHI3M
3MIHH Y TTOBAJICHHS JIEMOKPATHYHOTO JIAJTy;

— JTKBifamis MONITHYHOI MapTil MOBUHHA BUKOPHUCTOBYBATHUCSA «3 KPaHBOIO
CTPUMAHICTIO». BaX1MMBO OIIIHUTH YM TONITHYHA MapTisi pPeaJbHO Hece 3arposy
JEMOKPAaTHYHOMY IOJIITHYHOMY PpeXuMy abo mpaBaM KOHKpPETHHX OCi0 1 4M Taky
HeOe3NeKy MOXKHAa YCYHYTH 1HIIMMH, MEHII paJuKaJIbHUMH 3aXOAaMu, SIK 3a00poHa ii
nistbHOCTI (Kepieni npunyunu ma Ilosichioganvha 00no8iob wjooo 3aKOHOOA6CMBEA npo
noximuuni napmii: oxkpemi acnexmu, 2008, 256).
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B Vkpaini peectparist Ta JiKBigamis MOMITHYHUX MApPTid PEryatoeTbess 3aKOHOM
VYxpainu «lIpo monmituyni naptii Ykpainu». HopMaTHBHO-IPaBOBI aKTH BCTAHOBIIOKOThH
BiJMOBiAHI opManbHI OOMEXEHHS SIK TIepelyMOBH JIepKaBHOI peecTpalii HOTITHYHAX
napriii. 3okpema y cr.11 3akony VYkpainu «[Ipo mnomitmyni maprii Ykpainm»
3a3HAYAETHCS, [0 PEECTPAIlis MOJITHYHUX MAPTiH, IXHIX 00JIACHUX, MICHKUX 1 pallOHHUX
oprasizalliif, IEpBUHHUX OCEPENKiB a00 IHIINX CTPYKTYPHUX YTBOPEHbB, mmepeadaueHux
CTaTyTOM MapTii, 3MIHCHIOETbCS B TOPSIKY, BHU3HAUeHOMY 3akoHoM Ykpainu «IIpo
JepiKaBHY —peecTpaliio  IOpUAMYHUX 0ci0, (i3U4HUX 0cid — MiANpUEMIB Ta
rpOMajaChKuX (opMyBaHby», MICIs TEPEBIPKUM MOAaHUX MaTepianiB (3axon Yrpainu
«IIpo nonimuuni napmii ¢ Yipainiy, http://zakon3.rada.gov.ua/laws/show/2365-14).

B  VYkpaini 37iliCHIOETBCS  JIepKaBHHA  KOHTPOJb 33  JISUIBHICTIO  Ta
(YHKIIOHYBaHHSM MOMTHYHHX Tapti. Y cr. 18 3akony VYkpainm «[Ipo momituuHi
naptii YKpaiHu» 4iTKO BU3HAYAIOTHCS OpPTaHU, SKi 3MiHCHIOIOTH JEpXKaBHHI HArIs] 3a
MOJTITHYHUMU MAPTIIMH.

HepxaBHUI KOHTPONb 3a (YHKI[IOHYBaHHSM TOJNITHYHUX NapTid B YkpaiHi
3IIICHIOIOTH:

— IleHTpanpHuii opraH BHKOHABYOI BJIAJH, IO pPeali3ye Jep>KaBHY MOJITHKY Y
cdepi nepxkaBHOI peecTpallii 00’ €lHAHL TPOMAJISH, IHIIUX IPOMAJCHKUX (OpPMYyBaHb —
3a JIoJIepXKaHHAM TIONIITHYHOIO mapTiero BuMor KoHCTUTYIIl Ta 3akoHIB YKpaiHu, a
TaKOX CTATYTY IMOJITHYHOI MapTii, KPIM BHUIIQJIKIB, KOIH 3ICHEHHS TAKOTO KOHTPOIIO
3aKOHOM BiJTHECEHO JI0 TTOBHOBAaXKEHB IHIITMX OPTaHiB JIEPKaBHOI BIIAJIH;

— lleHTpasibHa BHOOpYA KOMICIS, OKPYXKHI BHOOpYI KOMICii, TepUTOpialibHI
BHOOpYI KOMicii Ha BiAMOBITHUX MICIIEBHX BHOOpaxX — 3a JOACPKAHHAM TOJITHIHHMH
MapTiIMA BCTAHOBJICHOTO IOPSIAKY Y9acTi y BHOOpYOMY IIPOIECi, a TaKOXK, Y MeKax
BHU3HAYEHUX 3aKOHOM IIOBHOB@)XEHb, 3a CBOEYACHICTIO IOJAHHS [0 BIJNOBIAHUX
BHOOPUYHX KOMICiii TPOMDKHHX Ta OCTaTOYHHX (DIHAHCOBHX 3BITIB MPO HAIXOIKEHHS 1
BUKOPHCTAaHHS KOIITIB BHOOpPUYMX (POHIIB Ha BHOOpax, BIAMOBIAHICTIO iX OQOPMIICHHS
BCTaHOBJIEHUM BUMOT'aM, TOCTOBIPHICTIO BKIIFOUEHUX J0 HUX BiIOMOCTEH;

— PaxyHkoBa mamata — 3a IIUIbOBUM BHKOPHUCTAHHAM MOMITHYHUMH MapTisiMA
KOINTIB, BUIIIEHHX 3 JepKaBHOr0 OOpkeTy Ha (piHaHCYyBaHHS iXHBOI CTaTyTHOL
JIsUTBHOCTI,

— HarrionanpHe areHTCTBO 3 MHUTAaHb 3allOOITaHHS KOPYMINi — 3a JOoJepKaHHIM
BCTAHOBIIEHMX 3aKOHOM OOMEXeHb ImoA0 (iHaHCYBaHHS TONITHYHUX MapTiH,
nepeaBUOOPHOT  aritamii, 3aKOHHAM Ta MUJIbOBUM BHKOPUCTAHHAM IIOJiTHIHUMH
MapTissMA KOIITIB, BUAUIEHUX 3 JepKaBHOro Owokery Ha (iHaHCYBaHHS iXHBOT
CTaTYTHOI MISIIBHOCTI, CBOEYACHICTIO TMOMAHHS 3BITIB MapTidi Mpo MaifHO, JOXOIH,
BUTpaTH 1 3000B’s3aHHs (iHaHCOBOro xapakrepy (3axon Vipainu «IIpo nonimuumi
napmii ¢ Yxpainiy,http://zakon3.rada.gov.ua/laws/show/2365-14).

3rigHO yKpaiHChKOTO 3aKOHOAABCTBA ITOJIITHYHI MApTii 3000B’s3aHI OAaBaTH Ha
BHMOI'Y KOHTPOJIIOIOUMX OPraHiB HEOOXiJHI JOKYMEHTH Ta MOsiCHeHHA. B cBoro uepry
pilIEHHS KOHTPOJIOIOUMX OPTraHiB MOXYTh OYyTH OCKap>KeHi Y BCTAHOBJIEHOMY 3aKOHOM
nopsiiky. Bapro 3a3HaunMTH, M0 yKpalHChKE 3aKOHOJABCTBO LIONO (DYyHKLIOHYBaHHS
MNOJMITUYHMX TAapTii TMEBHO MIpOI0 BIANOBiga€ MDKHAPOAHUM JEMOKPATHUYHUM
€BPOIEICHKUM CTaHJApTaM, IO CTOCYETHCS IIPaB Ta CBOOO TPOMa/IsH.

OxpeMUM acHeKTOM OTpUMaHHs (HIHAHCOBHX pECypCiB € BHYTPILIHBONAPTiiiHI
BHECKH 1 JOXOAU. 3aKOHOJABCTBO Ma€ JO3BOJISITU MOJNITHYHUM MapTisiM HaliOHAJIBHOTO
piBHS HaJgaBaTH MIATPUMKY CBOIM PEriOHaJILHUM, MICLIEBUM 1 JIOKaJIbHUM BiJALICHHSIM

46 © Knowledge, Education, Law, Management


http://zakon3.rada.gov.ua/laws/show/2365-14
http://zakon3.rada.gov.ua/laws/show/2365-14

ISSN 2353-8406 Knowledge, Education, Law, Management 2020 Ne 2 (30)

Ta HaBmaku. {1 migTprMKa MOBUHHA PO3IIISLIATHCS SIK BHYTpILIHbONAPTiHHA QyHKIIA i
3BHYAHO HE MMOBMHHA OOMEXKYyBaTHCs 3aKoHOIaB40. OJHAK, BAKIMBO 100 MONITHYHI
napTii 3BITYBaJIM PO BHYTPIMIHIN Mepepo3noai pecypciB.

VY marepianax Beneniancbkoi KOMicii 3a3Ha4a€ThCs, HACTYITHE: SKIIO TMOMITHYHI
napTii OTPUMYIOTH JIOXi/ 3 MPOAaxy IOB’sA3aHUX 13 MapTi€l0 TOBapiB abo MaTepiaiis,
BOHM TIOBHMHHI MAaTH MOXJIMBICTh BUKOPHCTOBYBATH IIi JIOXOMU Ha CBOI MOTPEOH
(aritamis, BuOOpui kammaHii Tomo) (€sponeticoka Komicia «3a Oemoxpamilo uepes
npasoy, 2011,87).

[HIMM BUIOM TOMOBHEHHS! PECYpCiB MOJITUYHUX NapTii € MPUBATHI BHECKH.
dinaHCyBaHHS MONITHYHUX MApTii € oxHie0 3 GOopM MOMITUYHOT ydacTi, TOMY MapTisiM
JIOpPEYHO ITYKATH MPUBATHI (IHAHCOBI MOKEPTBH.

Y MDKHapOJAHOMY 3aKOHOJABCTBI Mepen0adacThCsl B3SATTS OAHKIBCHKOI MO3UKU
Ui BuOOpuoi kammauii. OjHak, TOJITHYHA MApPTisi Ma€ JOCATTH IICBHOIO
THCTUTYIIHHOTO PiBHS (peecTpallis, BIAKPUTTS paxyHKY) JUIS OTPUMaHHS TMO3MKH, IO
BHMarae, BiJl KpEIUTOpa Ta MO3WYaJbHHUKA POOMTH BIAMOBIJAHI KPOKH 3a37alierigh 10
BHOOpYOi KammaHii. B cBOO depry, moramieHHs MO3WKH 3aiiMae JeIKUH 4Yac Ticis
3aKiHYeHHS BUOOpIB. [HKONMM TparuisieThbcs TakK, IO IMO3MKA BUSBUTHCS IOTAIICHOO
MOBHICTIO 200 YacTKOBO HE CaMOI0 IOJIITHYHOIO MAapTIE0 YW KAHJUJIATOM, a TPETHOIO
oco0or0. B Takomy BHIaJIKy 1031Ka cTa€ POPMOIO BHECKY.

Y MDKHApOAHINA NPAKTHUIIl ICHYIOTh OOMEKEHHS BHECKIB IS MOJIITHYHUX MAPTIM.
30kpeMa, 1€ CTOCYETbCS BHECKIB 3 IHO3EMHHUX JpKepesd, ski € 3a0opoHeHumHu. lle
BimmoBigae monokeHHsM Pexomennamii Komitery minicTpie Pagm €Bporm nepxaBam-
yneHaMm «[Ipo 3aranpHi IpaBmiia 0OPOTHON 3 KOPYIIIIEIO TIPH (hiHAHCYBaHHI MOMITHIHUX
mapTiii Ta BHOOPUMX KaMIlaHii», B sKiil nepenbavaerses: «JlepkaBu MOBUHHI 0COOJIHMBO
oOMexyBaTH, 3a00pOHITH ab0 K pEriIaMEeHTYBaTH IIOKEPTBYBaHHS BiJl IHO3EMHHUX
noHopiBy». Lle oOMexeHHs, O MPaKTUKYeTbes B Oarathox nepxkaBax OBCE, icaye mis
VHUKHEHHSI HaJIMIpHOTO BIUTMBY IHO3EMHHX IHTEepeciB Ha BHYTPIIHI MOJIITHYHI
crpasu (€eponeiicoka komicia «3a oemoxpamito uepes npasoy, 2011,87-88).

Oxpim TOro, iCHY!OTH OOMEXKEHHS, IO PEryiroloTh (hiHAHCYBaHHS IONITHYHUX
MapTiii 3 BHYTPIIIHIX HAIIOHANBHUX Kepen. Lle moB’s3aHo 3 THM, o0 MiHIMI3yBaTH Ta
OOMEKHTH MOXKITUBOCTI OKPEMHX COILIaJbHUX TPyH AOMOTTHCS TMOJITHYHOTO BIUIMBY
yepe3 (piHaHCOBI mepeBaru. B AeMOKpaTHYHOMY MOJITHYHOMY DPEXHMI, 3aKIaTa€ThCS
neBHa (imocodis diHaHCYBaHHS MONITHYHUX MAPTiil, sIKa MOJSATaeE B TOMY, IO IIEHTPI
CHUCTEMH JI€MOKPATHYHOTO YIIPABIIHHS JIGKHUTH IMI3BITHICTh MapTii Ta KaHIWIATIB
mepes TpOMaAsSHAMH, a He Iepel OaraTHMH TpylMaMHd 3 OCOOJIMBHMH IHTEpPECAMH.
BimmoBimHo B OaraThox KpaiHax Oymo po3poOIeHO HHU3KY pPO3YMHHUX OOMEXEHb
(hiHaHCYBaHHS, SIKi BKIIIOYAIOTh OOMEKEHHS Ha KaMIaHii Jep>KaBHOI (JOPMH BIIACHOCTI
Ta aHOHIMHUX JIOHOPIB.

AHOHIMHI BHECKH TOBWHHI IUISTaTH CYBOPOMY PETYIIOBAHHIO, IO BKIIFOYAE
BCTaHOBJICHHSI OOMEXEHHS iX 3arajibHOro oocsry. 3akOHOJAaBCTBO IOBUHHO OOMEKHUTH
CYKYITHUH MaKCHMAaJIbHHUHM PO3Mip TaKMX BHECKIB IO PO3YMHOIO PiBHS, 3a0e3MeuyrouH,
100 aHOHIMHI JOHOPY HE MOTJIM MaTH HAJAMIPHOTO BIUIMBY 11034 MyOJIIYHUM HATJISIOM.

PosymHe oOMexeHHs NPUBATHMX BHECKIB MOXE BKIIOYAaTH BCTAHOBJICHHS
MaKCHUMaJIbHOTO piBHS BHECKY JoHartopa. Taki OOMEXKEHHS IOKa3yloThb CBOIO
edexTUBHICTD Y MiHIMI3aLlii KOPYMLii M KYIiBJIi MOJITUYHOTO BIUIMBY Yepe3 MOMITHYHI
naprii B OKpeMHX KpaiHax.
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Y pekomenpanii BeHeriaHchbkoi KOMICii 3a3HAYa€ThCS, M0 «HAWKpalle, SKIIO0
MeKi BHECKIB BCTAHOBJICHI 3 ypaxyBaHHSM iH(IALII, HANpUKIad, 3aCHOBaHI Ha SKIHCH
¢dbopmi iHAeKkcallii, Sk MiHIMaJbHa 3apo0iTHA IUIaTa, a2 HE B aOCONIOTHHX CyMax»
(Esponeticoka komicis «3a demoxpamiro uepes npasoy, 2011, 88).

OxpiMm Toro y ct.19 3akony VYkpainu «llpo momituuni maptii B YkpaiHi»
nependavaroTbcd 3aXONIM, SKIi MOXYTh BKMBaTHCA JI0 JAaHUX CYO’€KTiB BHOOPYOro
nporiecy. Y pasi nmopymieHHs NOMiTHYHUMHA napTisiMu KoHctutyiii YkpaiHu Ta iHIIHX
3aKOHIB YKpaiHU A0 HUX MOXYTh OyTH BXKUTI Taki 3aX0/d, a caMe: MOMepePKEHHs PO
HEIOMYIIEHHS HE3aKOHHOI MIAIBHOCTI Ta 3a00poHa moiTnyHol naptii (3axon Yrpainu
«IIpo nonimuuni napmii ¢ Yrpaini» http://zakon3.rada.gov.ua/laws/show/2365-14).

OkpiM TOro, Ma€ iCHyBaTH IIMPOKUH HAOIp CaHKIIH 32 HEIOTPUMAHHS 3aKOHY. Y
pexoMeHaanisix BeHeriaHCbkoi KOMICIT 3a3Ha4aeThCsl, IO 0 MONITUYHUX MapTii
MOXYTh 32CTOCOBYBATHCSI PI3HOTO POy CaHKIIIl, a came:

— «anami"icTpaTuBHI 1mTpadu, o0CAT sSKMX Mae OpaTh 1O yBard NPUPOAY
MOPYIIEHHS, Y TOMY YHCJIi HOrO IOBTOPIOBAHICTH;

— gacTkoBe 200 TOBHE M030aBJICHHS ITyOIiYHOro (JiepkaBHOro) iHaHCYBaHHS Ta
IHIUX QopM IMyOJIIYHOT MIATPUMKH, IO MOXKE HAKJIANATHCS SIK TUMYacOBHH 3axij Ha
MEeBHHUI TIPOMDKOK 4acy;

— mo30aBJIeHHS TpaBa Ha OTPUMaHHA B MalOyTHBOMY MyONIYHOT MiATPUMKH
MPOTATOM IEBHOTO TIPOMIXKKY Hacy;

— moBHe abo YacTKOBE I030aBJICHHS KOMIICHCAIll BHMIATKIB Ha BHOOPYY
KaMIIaHiIo;

— KoH(icKallis Ha KOPHUCTH JepkKaBHOI CKapOHWIN (HiHAHCOBOI MiATPHUMKH,
repepaxoBaHoi mapTii abo oTpuMaHoi HElo;

— mo30aBIICHHS IpaBa MapTii BUCYBATH KaHIUAATIB MPOTATOM TIEBHOTO TTPOMIKKY
Jacy;

— KpUMiHaJlbHE ITOKapaHHs y BUNAAKy BUMHEHHS 3HAYHUX NPaBOIOPYILEHb, IO
3aCTOCOBYIOTHCS JI0 WIEHIB MAPTiH, SKi IPUYETHI 0 MOPYIIEHHS;

— CcKacyBaHHS O0OpaHHS KaHAWJAaTa, MPOTe JHUIIE 3a pIMIeHHAM Cyay i3
3a0e3medeHHsAM JOCTYITHOTO MPaBOBOTO 3aXHCTy Y HAJIEXKHOMY CYIOBOMY IpOIIECi, i
JIMILE y BUMAAKY, KOJIM IPaBONOPYILIEHHS BIUIMHYJIO Ha pe3yIbTaT BUOOPIB;

— BTpaTa TMONITHYHOIO TAPTIEI0 CTATyCy 3apeecTpoBaHOi (€gponeticbka KoMicis
«3a demoxpamiro uepes npasoy, 2011, 96-97).

B cBoro gepry, momniTiH4dHI MapTii MOBHHHI MAaTH MPaBO Ha ePeKTHBHUI MPaBOBUI
3aXMCT 1 Ha CIOPaBEAJMBUHA DPO3IJISA HEYNEpPeKEHUM CyAoM. Y pa3l HakiIalIeHHS
CaHKIi cmig mpoiHGOPMYBaTH TPOMAICHKICT Mpo (akTH, SKi TPHU3BETU JO
MPABOIOPYIIEHHSI, 1 PO 3MICT CaHKIIIH, sIKi 3aCTOCOBaHI JI0 KOHKPETHOI IOJITHYHOT
mapTii.

BucnoBku.OkpeciieHa npoOnematuka crae 00’€KTOM HAayKOBOI AMCKYcCii y
3B’3Ky 3 BHMOIaMH, SIKi CTOATh mepen YkpaiHotw, mono yHidikauii HOpMaTHBHO-
MPaBOBUX 3acaj] YKpaiHCHKOIO 3aKOHOAABCTBA 3 MIKHAPOAHWMH CTaHAAPTAMH MIONO
3a0e3medeHHs IpaB i CBO0O/ IPOMAJISH 0 SIKUX HAJISKUTh IIPAaBO HA BUTbHE 00’ €THAHHS
y pisui mnomitmuHi maprii. [IpaBoBe 3a0e3nedeHHs ydacTi BHOOpYHMX HpoLEcax
MNOJITUYHMX TapTid B YkpaiHi morpeOye momamibmuoi jibepamizalii Ta mocnabieHHs
KOHTPOIIO 3 OOKY JIepKaBH.

VkpaiHcbka JepXaBa 3a POKM HE3aJISKHOCTI 3a3Haysa Oarato cowiajJbHO-
MNOJMITUYHHUX TOTPACIHb Ta meperBopeHb. OpHak mi TpaHcdopMamii IMmicis ABOX
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peBomtontiit (2004 p., 2014 p.), He HAATO 3a4EMUIM OCHOBHI 3acajii y4acTi YKPaiHCHKHIX
MOJITUYHUX MAPTil y BHOOPUMX MpoOLIecax.
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