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Abstract. This article is about exploring the characteristics of electronic means of payment, primarily electronic
money and virtual currencies. Despite the large number of studies on the issuance an(f circulation of these objects,
almost all of them study either cryptocurrencies or electronic money, without paying attention to a comprehensive
approach to electronic means of payment. As a result, scientific sources do not provide a holistic view of electronic
means of payment as a set of specific objects that exist in electronic form and, along with money, are used to make
payments. In addition, scientists do not understand which objects belong to this set. This article contains an analysis
of the key characteristics of electronic money and virtual currencies, their legal nature and legal regime in circulation. The
result is a generalization of common and distinctive features of these objects and the conclusion that there are sufficient
grounds for their comprehensive regulation. The obtained results provide grounds both for further ioint research of these
egal institutions, and lay the direction for the development of relevant regulations on the regulation of the issuance
and circulation of electronic means of payment.
Key words: electronic money, virtual currency, cryptocurrency, crypto-asset, stablecoins, monetary substitute.
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Anortanis. CTaTTio IPUCBSYCHO JOCITI/DKEHHIO XapaKTePHUX O3HAK EJIEKTPOHHMX 3aco0iB IIaTexKy, HacaMmepe[
@IIEKTPOHHUX TPOIIEH 1 BipTyanbHUX BadioT. He3Bakaioun Ha BETHMKY KiJIBKICTh JOCTIKEHb eMicii Ta 00iry 3a3HauyeHnX
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00’€KTiB, Maii’ke BCl BOHH CTOCYIOTBCSI JIMIIIE OKPEMUX CKIIaIHUKIB CTPYKTYPH €JIEKTPOHHHUX 3aCO0IB IIATEKY — KPHII-
TOBAJIFOT, €ICKTPOHHUX TPOLICH TOIIO, HE MPHIULIFOYM YBard KOMIUICKCHOMY HiIXOIy A0 aHaji3y MHOXXHHHOCTI IUX
3ac00iB. Y pe3ynbTari B HAYKOBHX JPKEpEIax BiCYTHE IJIICHE YSABICHHS PO SICKTPOHHI 3aCO0H TUIATEXKY SIK CYKYITHICTh
crediyHUX 00’ €KTIB, 110 ICHYIOTh B JIEKTPOHHIH (popMi i mapanenbHo 3 TPOIIMMa BUKOPUCTOBYIOTHCS JUIsl 3/[1HCHEHHS
miatexiB. KpiM Toro, BifIcyTHE pO3yMiHHS, K1 00’ €KTH HaJIe)KaTh 0 BKa3aHOI CYKYITHOCTI. ¥ CTaTTi Ha OCHOBHI aHaMi3y
KJIFOYOBUX XapaKTEPHCTHK EJICKTPOHHHUX TIPOIICH 1 BIPTyaJbHHX BANIOT, iX MPaBOBOI MPUPOAU Ta HMPABOBOTO PEIKHMY
B 00iry HpOBEJCHO y3araJbHCHHS CIUIBHUX Ta BIIMIHHHUX O3HAK IMX 00’€KTiB 1 3p0OJCHO BHCHOBOK IPO HAsIBHICTH
JIOCTATHIX MiAcTaB IS X KOMIIZIEKCHOI'O HOPMAaTHBHO-IIPABOBOTO peryioBaHHsA. OTpuMaHi pe3ylnbTaTH SIK JaroTh ITij-
CTaBH IS TIOAAJIBIIOTO CIJIBHOTO JOCTIKSHHS X MPAaBOBUX IHCTUTYTIB, TAaK 1 3aKJIQAAI0Th HAIIPSIM IS pO3pOOICHHS
BIJIMTOBITHMX HOPMAaTHBHO-TIPABOBHX aKTIB III0JI0 PEryJIIOBaHHS eMicii Ta 00iry 3a3HaueHHX 00’ €KTIB.

Kuaro4doBi cioBa: eJIeKTpOHHI TpoIli, BipTyalbHI BAITIOTH, KPUIITOBAIIOTH, KPUITOAKTHBH, CTECHOIKOTHH, TPOIIOBI
Cyporaru.
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Adnotacja. Artykut po§wigcony jest badaniu charakterystycznych cech elektronicznych $§rodkdéw platniczych, przede
wszystkim pienigdza elektronicznego i walut wirtualnych. Pomimo duzej liczby badan emisji i obiegu tych obiektow,
prawie wszystkie dotycza tylko poszczegdlnych elementdw struktury elektronicznych §rodkow ptatniczych — kryptowalut,
pieniadza elektronicznego i tym podobnych, nie zwracajac uwagi na zintegrowane podejscie do analizy wielosci tych
funduszy. W rezultacie w zrodtach naukowych brakuje cato§ciowego pojecia elektronicznych srodkow ptatniczych jako
zbioru okreslonych obiektow, ktére istniejg w formie elektronicznej i rownolegle z pieniedzmi sg wykorzystywane do
dokonywania ptatnosci. Ponadto brakuje zrozumienia, ktore obiekty odnosza si¢ do okreslonej catosci. W tym artykule
na temat podstawowych analiz kluczowych cech pienigdza elektronicznego i walut wirtualnych, ich natury prawnej i
rezimu prawnego w obrocie, podsumowano ogolne i charakterystyczne cechy tych obiektéw oraz stwierdzono istnienie
wystarczajacych podstaw do ich kompleksowej regulacji prawnej. Uzyskane wyniki daja podstawy zaréwno do dalszego
wspolnego badania tych instytucji prawnych, jak i wyznaczaja kierunek opracowania odpowiednich aktow prawnych
dotyczacych regulacji emisji i obiegu tych obiektow.

Stowa kluczowe: pienigdz elektroniczny, waluty wirtualne, kryptowaluty, aktywa kryptograficzne, stablkoiny,
surogaty pieni¢zne.

Introduction. In recent decades, the list of traditional means of payment, which, in addition to money, primarily
include monetary substitutes, has been supplemented by specific electronic means of payment, which are not money,
including non-cash, but can be used to pay for goods, works and services. The question of the legal nature, features
of legal regulation of electronic means of payment is under the close attention of scientists, among which we can
name A.T. Protsenko, D.S. Vakhrushev, O.V. Zhelezov, S.B. Veprev, 1.O. Trubin. However, most research focuses
only on certain types of electronic means of payment — electronic money, crypto- or virtual currencies, etc., and does
not analyze the problem comprehensively, which, in turn, raises the question of whether it is legitimate to consider
these objects homogeneous and belonging to the same class. Accordingly, the purpose of this work is to formulate
the general and distinctive features of electronic money, virtual currencies and means of payment that exist in
electronic form, in particular, as well as to formulate a conclusion on the feasibility or inexpediency of a single legal
regulation of electronic means of payment.

Main part. The task of this work is to analyze the existing electronic means of payment, regulatory framework
of their issuance and circulation, approaches to the definition and legal qualification. Using the method of induction, we
plan to derive the characteristics of certain types of electronic means of payment, on the basis of which, in turn, to make
a synthesis and generalization of common and distinctive features of different types of electronic means of payment.

By electronic means of payment we mean units of value that exist in the form of records on electronic devices,
have no material form, are created for their use as exchange and payment units by persons other than the issuer,
and circulated by making appropriate entries in their accounting system. Such means of payment include, as noted
above, primarily electronic money and virtual currencies.

According to the definition contained in Directive 2009/110/EC of the European Parliament and of the Council on
the taking up, pursuit and prudential supervision of the business of electronic money institutions, ‘electronic money’
means electronically, including magnetically, stored monetary value as represented by a claim on the issuer which is
issued on receipt of funds for the purpose of making payment transactions and which is accepted by a natural or legal
person other than the electronic money issuer (the European Parliament and the Council, 2009). A feature of electronic
money by this definition is its acceptance by a person other than the issuer. Under the legislation of some countries,
especially those that do not belong to the European Union, there is no such clarification, and means of payment accepted
exclusively by the issuer together with means of payment accepted by third parties belong to the same group. For example,
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in India, special legislation regulates the issuance of so-called prepaid payment instruments Prepaid Payment Instruments
or PPIs, which can be: 1) closed system PPIs (generally issued for use only in their respective establishments by business
establishments); 2) semi-closed system PPIs (that can be redeemed at a group of clearly identified merchant locations/
establishments that contract to accept the payment instrument specifically with the issuer); 3) semi-open system PPIs (that
can be used to purchase goods and services from any card that accepts merchant locations; 4) open system PPIs (that can
be used to buy goods and services) (Kumar, 2019).

A similar approach can be found in Japan, where the local Payment Services Act similarly uses the term Prepaid
Payment Instruments and separates prepaid payment instruments for own and third-party business: the former are intended
solely for settlements with their issuer, the latter can be used in settlements with others (the National Diet, 2009).

Means of payment issued exclusively for settlements with the issuer are very similar to the so-called points or
bonuses, which are widely used by network merchants, such as supermarkets, gas stations and the like. Such points
(bonuses) are credited to the personal account of the buyer as a reward for certain purchases (in fact, for the money
spent). In the future, such points can be used to pay for goods (works, services) from the same seller who charged
them. If the seller belongs to a certain network of sellers operating under the same brand, points or bonuses can be
used to pay for purchases from each seller of such a network. As noted by 1.B. Lagutin, due to the fact that such
bonuses can be paid for goods and services, they can also be considered a means of payment (Lagutin, 2015: 19).
Like electronic money, points (bonuses) refer to prepaid payment instruments, although unlike electronic money,
which is acquired by direct payment (i.e. there is a direct exchange of electronic units for cash or non-cash), points
can be acquired by indirect payment (i.e. not by direct redemption, and as a result of the purchase of certain goods
(services), which entails the accrual of electronic payment units).

Approachestothedefinition of virtual currencies have undergone significantchangesinrecentyears, asevidenced by
thepositionofthe EuropeanCentral Bank (hereinafter—the ECB)onthisissue.InOctober2012,the ECBstatedthat“avirtual
currency can be defined as atype of unregulated, digital money, whichis issued and usually controlled by its developers,
and used and accepted among the members of a specific virtual community” (the European Central Bank, 2012: 5).
In the report for 2015 it is defined as a digital representation of value, not issued by a central bank, credit institution
or e-money institution, which in some circumstances can be used as an alternative to money (the European Central
Bank, 2015: 4). In 2016, the position changed again the ECB recommends defining virtual currencies more
specifically, in a manner that explicitly clarifies that virtual currencies are not legal currencies or money, “virtual
currencies” are not in fact currencies, it would be more accurate to regard them as a means of exchange, rather than
as a means of payment (the European Central Bank, 2016: 5).

The position of the European Court of Justice, set out in the judgment of 22.10.2015 in the case of Headquist vs.
Sweden, is significant. Describing the virtual currency Bitcoin as a means of payment, the court noted: the “bitcoin’ virtual
currency is a direct means of payment between the operators that accept it (the European Court of Justice, 2015: 7).

Nottheleastattention is paid to virtual currencies in Directive 2018/843/EU of the European Parliament and ofthe Council
of the European Union amending Directive 2015/849/EU, which, in particular, emphasizes the differences between virtual
currencies on the one hand and money, electronic money, game currencies and local currencies on the other. This document
draws attention to the recognition of the possibility of using virtual currencies as a means of payment, a means of exchange,
investment, a product for savings, etc. Although virtual currencies can frequently be used as a means of payment, they
could also be used for other purposes and find broader applications such as means of exchange, investment, store-of-value
products or use in online casinos (the European Parliament and the Council, 2018).

Very often the term “virtual currencies”, including in scientific sources, includes cryptocurrencies, but
the identification of these concepts is not justified. Historically, cryptocurrencies have, in fact, become the first
and most popular example of virtual currencies today. However, from a technical point of view, the algorithm
of cryptocurrency existence is based on the capabilities of cryptography, and the concept of virtual currencies is
not confined to the cryptographic aspect, allowing the existence of other technologies, the development of which
can launch a similar product. excellent in matters of technical support. The term “cryptocurrency”, which was first
published in the international magazine Forbes in 2011 in the article “Crypto currency” (Tanklevskaya, 2017: 134),
in recent years is gradually being replaced by another — cryptocurrencies, which is related to first of all, with
the influence of state and interstate institutions. He declared himself most loudly at the interstate level in the decisions
adopted as a result of the G20 summit held on March 19-20, 2018. In the final communiqué, the summit participants
moved away from the use of the term cryptocurrency, replacing it with crypto-assets, directly emphasizing that
Crypto-assets lack the key attributes of sovereign currencies (Finance Ministers & Central Bank Governors, 2018).
In other words, according to the summit participants, cryptocurrency is not a currency, but a property. This position
is explained by the attempt to avoid the identification of cryptocurrencies with money, which would lead to a radical
change in the status quo in the money market.

The rapid development of the virtual currency market has resulted in a number of products, different in nature
and characteristics. First of all, these are traditional cryptocurrencies. Researchers offer for them radically different
definitions, for comparison: 1) the type of decentralized digital currency, the issuance and accounting of which are
based on asymmetric encryption and application of cryptographic methods of protection, which are carried out
in a distributed computer network (Melnychuk, 2017: 106); 2) universal, virtual, decentralized and convertible
digital currency, which can be used to pay for real goods, works, services, as well as which can be a system
of accumulation, storage and investment of funds, protected by a cryptographic code, which can be issued by anyone,
maintaining their anonymity, and data on mutual settlements are available to each participant with the impossibility
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of their falsification (Tanklevskaya, 2017: 134); 3) a special type of electronic money, which is a code encrypted by
a special program, which is calculated by a specific algorithm performed by a group of computing power, recorded,
stored on electronic media and accepted as a means of payment, which is characterized by peering, open source,
decentralization and absence guaranteed security (Protsenko, 2016: 9).

The following features of traditional cryptocurrencies can be distinguished: 1) decentralization, i.e. the absence
of both a single issuer and a single control center that would store information about balances on cryptocurrencies
and a list of transactions; 2) anonymity, which is achieved due to the lack of need to indicate the personal data
of'the sender and recipient of cryptocurrency (Popykov, 2016: 102); 3) no peg to any national currencies; 4) high volatility;
5) the principle of circulation is based on blockchain technology, which allows to store records of transactions in the form
of data (program code) in a distributed register in the form of a continuous chain of blocks; 6) from a technical point
of view, they are encrypted by special programs with hash codes, which are recorded and stored on electronic media
(Protsenko, 2016: 56). The next object of the cryptocurrency market is centralized cryptocurrencies (cryptocurrencies),
which are issued by one issuer or a group of issuers. Such issuers can issue their own cryptocurrencies or tokens, and they
are not always the means of payment, quite often they are similar to securities or other objects. If such a product is used
for a purpose other than the repayment of payment obligations, the term crypto-asset is indeed much more appropriate
for it than cryptocurrency. Because the use of such cryptocurrencies does not involve their widespread use as a means
of payment, they remain outside the scope of this study. At the same time, the European Banking Authority in its report
on cryptocurrencies of January 9, 2019 gave examples when a crypto-asset would qualify as electronic money. In
the assessment of the competent authority the token: 1) is electronically stored; 2) has monetary value; 3) represents
a claim on the issuer; 4) is issued on receipt of funds; 5) is issued for the purpose of making payment transactions;
6)isaccepted by persons other than the issuer (European Banking Authority, 2019: 13). Virtual currencies or cryptocurrencies
that have a centralized issuer (group of issuers) and are intended specifically for use in payment transactions are called
stablecoins. The key features of stablecoins are as follows: 1) there is a centralized issuer or group of issuers; 2) lower level
of autonomy compared to traditional cryptocurrencies; 3) the presence of a peg to traditional currencies or physical liquid
goods (gold, oil, etc.); 4) lower level of volatility compared to traditional cryptocurrencies. As noted by the European
Central Bank in spite of the fact that they are all recorded by means of distributed ledger technology, their characteristics
differ according to the type of claim they represent, which could make them similar to commercial bank money, electronic
money, investment funds or crypto-assets (European Central Bank, 2020: 50).

According to a report by the G7 working group, stablecoins, with many characteristics of traditional
cryptocurrencies, seek to stabilize their price by pegging its value to the value of the asset or asset pool. The report
identifies three types of stablecoins: the first, issued with a face value, usually expressed in the usual unit of account.
Users acquire a direct request to the issuer or underlying assets to repurchase cryptocurrencies at face value in
the same currency that was used in the acquisition of cryptocurrencies; the second, issued without nominal value,
which make up a share of the portfolio of underlying assets, as in a stock exchange fund; third, the value of which
lies in the trust in the issuer (or those who manage it) (G7 Working Group on Stablecoins, 2019: 3). An example
of a stablecoin is Tether, a crypto unit issued by Tether Limited. Under the terms of the issue, the value of Tether is
20 percent secured by cash in US dollars.

The next object to consider is the official digital currencies or Central Bank Digital Currency, CBDC. The
achievements of the cryptocurrency market and the development of blockchain technology have launched a study
of the possibility of introducing an official national currency in electronic form. For example, in 2014, the Central
Bank of China set up a research group to develop the state digital currency (Xiao, 2019). The digital yuan is based
on the principle of electronic money stored in an electronic wallet. The full launch of the Chinese Central Executive
Committee is planned for 2022 (Anstey, 2020). At the same time, the concept of the digital euro is being actively
developed in the European Union. As stated in the EBC report for October 2020, the digital euro would be a risk-free
form of central bank money (i.e. a digital representation of cash), which means that it is issued by the central bank
and remains its liability at all times (the European Central Bank, 2020: 50). Other countries are not left out of these
processes, including Ukraine. The National Bank of Ukraine (hereinafter — the NBU) began developing its own
digital currency in 2017, and in 2020 presented the concept of e-hryvnia (Kolodyazhny, 2020). In parallel, the NBU
tested the blockchain platform technology, issuing a limited amount of e-hryvnia, the operations of which were tested
by working groups with the NBU, volunteer companies and the World Bank (the National Bank of Ukraine, 2019).
The central banks of South Korea, France, Great Britain, Japan, Sweden, Canada, Switzerland, as well as the US
Federal Reserve in partnership with the Massachusetts Institute of Technology (the National Bank of Ukraine, 2019)
are also working on developing their own digital currency.

The qualification of the CBDC is a debatable issue. The National Bank of Ukraine defines the Central Securities
Depository as a digital form of existing fiat money issued by the central bank and is a legal tender (the National Bank
of Ukraine, 2019). In the literature, one can find the opinion that the Central Central Bank is, in fact, a cryptocurrency
backed by public money, that is, in other words, it is a digital form of money that can be used on a par with banknotes
and non-cash money (Kolodyazhny, 2020). The ECB, on the other hand, opposes the CBDC to cryptocurrencies,
stressing that the nature of the digital euro as the CBDC is a risk-free commitment by the central bank, which
fundamentally distinguishes it from cryptocurrencies. The ECB emphasizes that one euro costs one euro today
and tomorrow, regardless of cash or digital form. At the same time, money from commercial banks and electronic
money are the obligations of controlled individuals, and cryptocurrencies, by contrast, are not anyone’s obligations
at all (the European Central Bank, 2020, 50).

© Knowledge, Education, Law, Management 253



ISSN 2353-8406 Knowledge, Education, Law, Management 2020 Ne 3 (31), vol. 2

Of the entire list of electronic means of payment, only the CBDC can be confidently classified as money in
the legal sense of the term. It is known that the economic and legal definitions of the term “money” differ significantly.
In pre-state societies, belonging to money was determined by custom, social agreement. In public societies,
affiliation to money is determined by the competent state bodies that endow, recognize or specifically create objects
with the appropriate status. Money as a legal category requires appropriate legal certainty in the form of the will
of the state, which creates legal norms and monitors their implementation. From the point of view of law, they are
objects of property rights, which in circulation in a certain territory act as universal means of exchange and payment,
and are generally recognized as legal tender. The ratio “money = legal tender” is a general rule, which, however,
may have some exceptions, not without reason E.V. Predein calls legal tender a subspecies of money (Predein, 2004,
9). For example, British guinea, minted from 1663 to 1813, was introduced by the then government and certainly
belonged to money, but as a means of payment was accepted in terms of shillings, and the rate changed over time:
if at first the “value” of the coin was equal to 21 shillings, then later reached even 30 shillings (Gladky, 2006, 41).
Shillings and pounds sterling were recognized as legal tender. Another example is the Ithaca hour, the local currency
of the city of Ithaca, USA, the name of which is linked to the cost of an hour of work per person. Officially accepted
by the authorities, the Ithaca hour belongs to money, is a means of exchange and payment, but is not recognized as
a legal means of payment, because, in the terminology of L.A. Lunz, is not a “universal substitute for the fulfillment
of property obligations” and ‘““a marginal and coercive means of fulfillment of obligations” (Lunz, 2004: 31).

Completely different objects can be used as money. There is a universal formula: money is everything that people
consider money (Selishchev, 2007: 16). This can be a very wide range of objects: in history there are cases when
even people themselves were used as money (Weatherford, 2001: 30). Modern cash obviously belongs to things.
Non-cash money in physical form is records in accounts, from the point of view of legal nature, most researchers
refer to it as liabilities (Braginsky, 2011: 180) or define it as a fiction of cash (Efimova, 1997: 49). However, it is
impossible not to notice that the same objects in the status of money and without it have different legal properties.
Thus, banknotes and coins as current money are a universal means of exchange and payment, which allows you
to buy an unlimited range of goods. But after losing this status (for example, as a result of monetary reform), they
remain things, their physical properties do not change, but the place in circulation changes dramatically — from
a universal means of exchange and payment, they become ordinary goods, sometimes even individually defined, if,
for example, the series and number of a banknote significantly affect its collection value. Thus, the status of money
is not the internal nature of the object, but a special legal regime that does not “merge tightly” with the object-carrier,
and, accordingly, the object may, under certain conditions, lose it.

Thus, the properties of money as an object of circulation are determined not by the legal nature, but by the special
legal regime inherent in money. A clear example: if we assume that non-cash money is binding and the conditional
account holder has the right to claim the bank for the appropriate amount of money, it is obvious that the turnover
of this right is very specific. As a general rule, the alienation of the right of claim occurs on the basis of a transaction,
which in the theory of civil law is called cession — the assignment of the right of claim. Such a transaction has
characteristic features, the analysis of which convincingly proves that the transfer of non-cash money has very little
similar to the cession and very much similar to the turnover of ordinary things, when the transfer of ownership is
evidenced by an entry in a register (in this case). And this, in turn, pushes us to recognize the validity of the conclusion
of S. Shimon that non-cash money, not being things in the physical sense, circulate as ideal things — property
intangible objects, which are subject to the legal regime of things (Shimon, 2015: 47). This regime arises from
the moment of non-cash money and ends from the moment of their loss of such status. For example, if a bank
is declared insolvent, the opportunities for money circulation in the accounts of such a bank are lost, the owner
of the money becomes a classic creditor in the obligation, acquiring the right to a monetary claim against the bank
or another person liable for the bank, but losing this money as a means of exchange and payment.

Thus, a wide range of objects that may not even belong to the same class of civil rights objects can be recognized
as money. Cash physically relates to things and circulates accordingly, taking into account its status. Non-cash
money is deprived of the physical body, but circulates according to the rules of circulation of things, which allows
them to extend the regime of ideal things.

Thus, if the CBDC is, in essence, the electronic embodiment of the national currency, which is recognized as
money at the state level by the relevant regulators, then, accordingly, they also fall under the definition of money.
In terms of physical form, they are electronic files with information, like electronic money and virtual currencies.
In terms of turnover, they are similar to non-cash money, and therefore in circulation the CBDC is also equated to
ideal things. The question of their legal nature is debatable. The assignment of the CBDC to liabilities is hardly
sufficient grounds, because unlike non-cash money, the CBDC is issued directly by the central bank, which, like
cash, does not include a mandatory component in them, and the possession of such money does not give rise to
the relationship “creditor — debtor”. In other words, the turnover of the CBDC is the same as cash, only in electronic
form, or fiction of cash. Therefore, it is possible that in time there will be a question of allocating a separate specific
category of objects of civil rights to denote this phenomenon. However, according to the author of the article, it will
not be of great practical importance, because the CBDC as electronic files have value only as long as they are able
to perform the function of a means of exchange and payment. If banknotes or coins have a certain intrinsic value
that remains after they are withdrawn from circulation, as well as the ability to acquire new value, for example,
collectibles, then electronic files with specific encrypted information that cannot be used in any way after their
withdrawal from circulation are unlikely will have at least some value. Unlike the CBDC, electronic money by its
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legal nature is obviously a right of monetary claim against the issuer, recorded in the form of electronic records,
which in circulation acquires the characteristics of exchange and payment units, has an independent value, can
circulate in a certain payment system. to pay for goods (works, services). In physical form it is also electronic files
with information, in legal mode — ideal things (exchange and payment units). Electronic money is not money because
it does not have the key feature of money — absolute liquidity. They are also not legal tender, but are recognized by
law as means of payment. From the point of view of comparing electronic money with money, the most relevant
category for the former is monetary surrogates, but not in the narrow sense used in Ukrainian legislation, but in
the broad sense found in the scientific literature. Under Ukrainian law, monetary surrogates are any documents in
the form of banknotes other than the currency of Ukraine, issued by the NBU and made for the purpose of making
payments in economic circulation, except for currency values (Verkhovna Rada of Ukraine, 1999). Instead, in
scientific sources, monetary surrogates are understood as objects of property rights, including in electronic form,
used as a means of payment and (or) exchange for money (Shildina, 2016: 81). If we take the second definition as
a basis, electronic money has every reason to be classified in this category.

The situation with the legal status, nature and regime of virtual currencies is even more uncertain, as only
some countries recognize them as means of payment, while others, and most of them, reject the payment of these
objects. For example, from 01.04.2017 Japan recognized the cryptocurrency Bitcoin as a means of payment (Parker,
2017) as a method of payment, and in February 2018 the Federal Ministry of Finance of the Federal Republic
of Germany clarified that virtual currencies are equated to legal tender to the extent in which they have been
accepted by the parties to the agreement as alternative contractual and direct means of payment that serve no other
purpose than to be used as a means of payment (Bundesministerium der Finanzen, 2018). In contrast, five Chinese
government organizations, including the People’s Bank, issued a clarification in 2013 that Bitcoin is a special
virtual commodity, but not a currency (Wenhao, 2020). It seems that the problem of defining a virtual currency
(cryptocurrency, stablecoins) as a means of payment or as a commodity, or as an investment instrument, etc. is
not so much in the nature of the phenomenon itself, but in relation to it or a regulator. And this relationship is
not due to an objective analysis of the properties, characteristics, features of the circulation of virtual currency,
and the monetary policy of the state.

As already mentioned, some cryptocurrencies are similar to securities and, accordingly, cannot be classified
as means of payment. At the same time, traditional cryptocurrencies such as Bitcoin are not adapted for any other
use than as a means of exchange and payment. The European Court of Justice highlighted this in its judgment in
Hedquist vs. Sweden, noting that the virtual currency Bitcoin has no purpose other than that used for payment
and accepted for that purpose by some operators (the European Court of Justice, 2015).

Thus, regardless of whether virtual currencies are defined at the legislative level as a means of payment or not, but
if they were created specifically for their use in this capacity, if no other useful use is provided by the terms of issue,
if they are used it is for the implementation of exchange transactions and debt repayment, they are objectively
a means of exchange and payment.

It is worth noting another significant feature of traditional cryptocurrencies compared to other means of payment:
if electronic money is tied to a monetary obligation that is performed in cash or non-cash, then traditional
cryptocurrencies are not tied to any currency, and exist autonomously, in themselves representing value. Therefore,
first, a cryptocurrency payment is not monetary — it is fairer to define it as a “cryptocurrency payment”. Second,
a cryptocurrency payment alone cannot repay a monetary obligation. Such repayment can only take place indirectly
if the parties determine the relationship between the cryptocurrency and the official currency (at this stage such
a relationship can only be contractual, no official exchange rates are set by the competent authorities) and innovate,
i.e. replace the monetary obligation to transfer cryptocurrency. In this case, the original monetary obligation will
be repaid not at the time of transfer of the cryptocurrency, but at the time of entry into force of the agreement on
the parties to the innovation.

If we turn to the legal nature of traditional cryptocurrencies, it turns out that among the objects of civil rights
known to the science of civil law, it is very difficult to find a counterpart. They do not belong to the objects
of the material world, are not obligations, do not meet the characteristics of information as an object of civil rights,
do not meet the definition of a computer program, and even less correspond to other known objects. It is possible
that in the end, traditional cryptocurrencies (possibly together with the CBDC) will be allocated to a separate class
of civil rights objects. As for stablecoins as a means of payment, they are usually binding in nature, as the issuer,
by issuing these virtual units, undertakes to maintain them, exchange them for fiat money, and so on. The legal
circulation of these objects, as well as the previous ones, are ideal things.

In circulation, electronic money, traditional cryptocurrencies, stablecoins differ technologically, in terms
of issuance and transactions, but in general these are the same exchange and payment units that exist in electronic
form and are intended for payment for goods (works, services), i.e. for performing the function of a means of payment.
And this is their obvious commonality. Unlike non-cash money and the Central Securities Depository, they are not
money and legal tender, as they do not have absolute liquidity and the status of a “universal substitute” in property
obligations. Electronic money should be classified as monetary substitutes.

Whether virtual currencies can be classified as monetary substitutes is debatable. According to the author of this
article, it is possible, despite the above position, that a cryptocurrency payment repays the cryptocurrency obligation
itself. But as practice shows, the transfer of a monetary obligation into a cryptocurrency and its subsequent repayment
is an inseparable chain of action, and payers, as a rule, do not even think about the fact that they no longer repay
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the monetary obligation. For them, this is the same as repaying a monetary obligation denominated in one currency
with another currency (for example, repaying a liability denominated in hryvnias and US dollars). Suffice it to say
where the triumphant ascent of Bitcoin began: in 2010, the American Laszlo Hanech bought for 10,000 bitcoins
2 pizzas from a man with the nickname Jercons, which cost $ 50 (Tanklevskaya, 2017: 134). How to classify this
transaction as an exchange or as a payment depends on certain factors and details that we are unlikely to know for
sure. But it is clear that the participants clearly did not regard it, as well as millions of others who followed it, as a set
of separate actions to translate a monetary obligation into a non-monetary and subsequent repayment of the latter.
For them, Bitcoin was a perfectly acceptable substitute for money, used to pay for the value of goods. Given this,
the definition of cryptocurrency as a monetary surrogate has good grounds. Moreover, the competent state authorities,
including in Ukraine, have repeatedly expressed their position on the classification of cryptocurrencies as monetary
surrogates. In particular, the NBU stated that Bitcoin is a monetary surrogate (the National Bank of Ukraine,
2014), but eventually abandoned the idea. However, the reason for the refusal probably lies in the inconsistency
of the cryptocurrency with the legal definition of a monetary surrogate. We can assume that if the NBU started from
the doctrinal definition of a monetary surrogate, the conclusions would be completely different.

Conclusions. Summarizing the above, we can see that the operation of electronic means of payment is based on
different technologies (blockchain or other), the issue is governed by different approaches (prepaid or non-prepaid
means of payment), they have different legal nature (obligations or general status of an individual object civil rights,
as in traditional cryptocurrencies). But at the same time, despite such obvious differences, by their civil law regime
and the peculiarities of turnover and virtual currencies, and electronic money, and stablecoins are ideal disembodied
things, and from the standpoint of the ratio of money, these objects have reason to be recognized monetary substitutes
in their doctrinal definition (which, incidentally, should encourage the legislator to clarify the legislative definition
of the concept of monetary surrogate and the possible introduction of the term “electronic monetary substitute”).
These objects, the internal legal nature of which is leveled and replaced by the status of homogeneous units of account,
perform exactly the same functions: act as a means of exchange and payment, and have every reason to use as a means
of accumulation (and sometimes used as such). In this regard, the position on the expediency of generalized legal
regulation of these objects seems to be absolutely justified, as uniform rules of circulation should be developed for
electronic means of payment, of course, taking into account the individual characteristics of each of them.
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