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O NIEKTORE ELEMENTY PRAWNEGO MECHANIZMU
ZAPEWNIENIA PRAWA NIELETNICH SKAZANYCH NA UKRAINIE
NA BEZPIECZENSTWO UZYTKOWNIKA

W artykule przeprowadzona analiza prawnych gwarancji,
majgcych na celu zapewnienie prawa nieletnich skazanych na

bezpieczenstwo w miejscach pozbawienia wolnosci, okreslone * 0. JAWORSKA
teoretyczne i aplikacyjne problemy dotyczace ich tresci, a takze doktorant katedry
opracowane naukowo uzasadnione propozycje ich rozwigzania w prawa
istocie. administracyjnego i
procesu

Stowa kluczowe: bezpieczenstwo osobiste; prawo do Miedzynarodowego
bezpieczenstwa; skazany; wychowawcza kolonie; pozbawienie uniwersytetu "Ukraina"
wolnosci; gwarancji prawnych; oprogramowanie; mechanizm prawny. (Kijéw, Ukraina )

SOME ELEMENTS OF THE LEGAL MECHANISM TO ENSURE THE RIGHTS OF MINORS IN
UKRAINE TO PERSONAL SECURITY

The article analyzes the legal guarantees to ensure the rights of minors to personal security
in prisons, by theoretical and applied problems relating to their content, and developed science-
based proposals for solving them on the merits.

Key words: personal safety; the right to security; condemned; Colony; imprisonment; legal
guarantees; software; legal mechanism.

NPO OEAKI ENEMEHTU NMPABOBOIO MEXAHI3MY 3ABE3INEYEHHA NPABA
HEMOBHONITHIX 3ACYOAXEHUX B YKPAIHI HA OCOBUCTY BE3IMNEKY

B crartTi 3giicHEHO aHani3a npaBOBMX rapaHTi, CrnpsAMOBaHMX Ha 3abe3nevyeHHsa npasa
HEMOBHOJITHIX 3acCyKeHMX Ha ocobucty 0Oesneky B Micusax Mno36aBneHHs BOIi, BU3HAYEHI
TEopeTUKO-NpUKNagHi npobnemu, WO CTOCYTbCA iX 3MICTy, a TakoX po3pobneHi HaykoBO
00r'pyHTOBaHI NPONO3NLi LLOAO X BUPILLEHHS MO CyTi.

Knroyoei cnoea: ocobucta Gesneka; npaBo Ha Oe3neky; 3acyKEHUN; BUXOBHA KOJSIOHis;
no3daBreHHs BOSi; NPaBOBI rapaHTii; 3abe3neyeHHs; NpaBoOBMIA MEXaHI3M.

NoctaHoBKka npobnemu. Ak 3asHadyeHo B KoHCTUTyUil Oep)XaBHOI NONITUKM Yy cdepi
pedopmyBaHHa [ep>kaBHOI KpUMiHaNbHO-BUKOHABYOI CIRyX6u YkpaiHwu, ogHieo 3 HanbinbLu
aKkTyanbHUX Npobnem, Lo NoTpebyloTb PO3’ACHEHHS, € NPUBEOEHHSA YMOB TPUMAHHSA 3acCypKEHUX
00 €BPOMNENCBLKMX CTaHOapTiB Ta 3abesnedyeHHs peanisauii Ha NpakTULi OCHOBHMX MpaB i
3aKOHHMX iHTepeciB umx oci6 B ymoBax ix i3onauii Big cycninbctea [1]. MNMpu ubomy cepen
BM3Ha4eHuX y 3akoHi (cT. cT. 8, 10, 107 KpumiHanbHO-BMKOHaBYOro kogekcy (gani — KBK)
YkpaiHun) npas, L0 CYTTEBO BMMAMBAOTb HA XUTTELIANBHICTb 3aCyMKEHUX Y MiCUAX NO30aBnNeHHA
BOfi, € iX NnpaBo Ha ocobucty 6eaneky (cT. 10 KBK) [2].

OcobnnBo akTyanbHUM Le NUTaHHA € ONA HEMOBHOMITHIX 3acymkKeHunX, Ski TPMMarTbCs Y
BUXOBHMX KOJIOHISIX, BPaxoBYOUYM MCUXOMOriYHi  BigMIHHOCTI umx ocio [3, c. 28-43] Ta
cepefoBule,€ B 9KkOMy BOHM BiabyBaloTb NokapaHHsA y BuAi No3baBneHHs BOMi Ha MNEBHWNA
CTpoK. 3okpeMa, Tinbkn y 2014 poui y CTPYKTYpi HENOBHOMITHIX 3aCydXeHWX, MMTBOM Bara ocib,
A0 SKMX cydoMm Byno 3acTOCOBaHO 3a3HayeHe KpuMiHanbHe nokapaHHs, cknagana 14,9% (y
2013 p. — 19,5 %) [4, c. 33]. Mpn UbOMY 33 BUMHEHHSA TSHKKUX Ta OCOBIIMBO TSHXKKUX 3MOYUHIB (4. 2
cT. 4-5 KpuminanbHoro kogekcy (KK)) 6yno 3acymkeHo 54,1 % (y 2013 p. — 55,6 %)
HEMOBHOMITHIX OCI6 Big 3aranbHol KINbKOCTI  OCi6, NPUTArHYTUX [0 KpUMiHaNbHOI
BignoBiganbHOCTI; y rpyni — 2,3 TUC. OCI0; opraHizoBaHoi rpynn — 8 oci6. 3a BUHUKHEHHS
3MOYUHIB Y CTaHi ankorosibHOro Yn HapKOTUYHOIO CIM'SAHIHHA BYMHUIKM 3r104UH 533 HEnoOBHOMITHI
ocobu (y 2013 p. — 868 ocib), a Ha Yac BUYMHEHHS 3MIOYMUHIB He HaB4Yanuchb i He NpautoBanu 1,2
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THC. HENOBHOMITHIX ocib (y 2013 p. — 1,5 TKC.). Y HenoBHMX ciMm’ax Buxosysanucsa 2,1 tuc. (y 2013
p. - 2,5 T1c.) oci6. Ha obniky opraHie BHyTpiWHix cnpaB nepebysano 202 (y 2013 p. — 252)
HEMNOBHONITHI 0CO6W, a KINbKICTb TUX, XTO BYMHUB 3MTO4MHM 33 y4acTio JOPOCMX, cTaHoBuMna 999
oci6 (y 2013 p. — 1,4 Tnc.) i3 4,9 Tnc. (y 2013 p. - 5,9 1uc.) ycix 3acympxennx y 2014 poui oci6 [4,
c. 32-33].

CyTTEBO He 3MIHUMNCL 3a3Ha4yeHi MOKa3HMKU LWOoOO0 HEMOBHOMITHIX 3acymkeHux n y 2015-
2016 p.p.

Y Takux ymoBax, po3noumnHaroum 3 1991 p. no tenepiwHin yac [6, c. 407-439], HENOBHONITHI
XWUTTS, 340POB’A, YeCTb i MAHICTb, HEAOTOPKAHICTb i 6e3neky, He AMBMAYMCH Ha MNPUAHATI B
OCTaHHIN nepiog 3axoAn 3aKOHOA4ABYOrO XapakTepy LWoA0 MpUBEOEHHS YMOB TPUMAaHHSA
3acymkeHnx B YKpaiHi 4O MidkHapogHuX ctaHgapTis [7].

Takum 4YmHOM, cnif BWM3HATW, WO B HAsABHOCTI € CKrMagHa Ta, OfHOYaCHO, HararnbHO
npaktuyHa npobnema, sika noTpebye po3B’A3aHHA Ha TEOPTETUKO-NPUKIAZHOMY pPiBHI, WO W
cTano BupiwanbHUM npu BMOOpPI TeMM [aHOi HaykoBOi pobOTM Ta MOCTAHOBLiI 3aBAaHb
JocCnigKeHHs.

CtaH pocnigxeHb. BurBYeHHA HaykoBOI niTepaTypu nokasano, WO MUTaHHAMU, 4K
CTOCYIOTbCS €fleMEHTIB NMPaBOBOro MexaHiamy 3abesneyeHHs npaBa 3acymXeHuX Ha ocobucty
Oesneky, 3anmMaloTbCsl, B OCHOBHOMY chaxiBUiB ranysi KpmiHarbHO-BUKOHABYOroO NMpaea, a caMe:
B.A. bagupa, I.I'' BoratmpeoB, T.A. [enucoBa, O.M. [xyxa, A.Tl. enb, A.B. Kupuniok,
O.I'. Kon6, .M. KonotyH, B.O. KopuumHcbkmi, C.HO. Jlykaweswny, B.O. Mepkynoea, M.C.
Mysnpwos, N.O. Pagoe, A.X CrtenaHiok, B.M. Tpy6Huko, C.A dapeHiok, I.C. AxkoBeub Ta iH.
Mopsg 3 uMM Hambinbw npeameTHO y ubomy Hanpami  npauytoe 1.O. Konb, skui gocnigme
3a3HayeHy npobnematuky Ha MoHorpadidHomy piBHi [8]. Kpim uboro, okpemi acnektn paHoi
TeMaTuUKN PO3KPUTI B KONMEKTMBHOMY HaB4YanbHOMY MOCIOHUKY «[MpaBo Ha ocobucty 6esneky
3acymKeHnx 0o no3daBreHHs BOJli B YKpaiHi: NOHATTA, 3MicT Ta dbopmmn 3abeaneveHHs» [9].

Y TOn caMmuii Yac, BapToO 3a3HauuTK, WO, AOCI Y OJOKTPUHANBHUX SKepenax He B NOBHIN Mipi
PO3KpUTU O0COBNMBOCTI MPaBOBOr0 MexaHidaMy 3abeanevyeHHs npaBa Ha ocobucty 6esneky
HENOBHOMITHIX 3aCyMKeHMX, WO, ¥ CBOK Yepry, BUCTYNae OOHIEl0 i3 AeTepMiHaHT, K cnpusaTb
BYMHEHHIO NPOTUMPAaBHMX MOCAraHb Ha OCHOBHI OO’E€KTU X XUTTELIANBHOCTI B yMOBax MicClb
no3baBneHHst BOMi, a TakoX 0B6yMOBMO€E O6’eKTMBHY HEOOXiAHICTb y Binbll akTUBHIA HayKOBIN
po3pobLi 4aHOro NUTAaHHS.

Buknap oCHOBHUX nonoxeHb. BignosigHo Ao Bumor cT. 3 KoHcTuTyuii YKkpaiuu, noguHa, ii
XKUTTS | 300POB’s1, YeCTb i MAHICTb, HEAOTOPKaHICTL | 6e3neka BM3Ha4aoTbCca B YKpaiHi HANBULLOKD
couianbHo UiHHicTIO [10]. 3a3HayeHe KOHCTUTYLINHE npaBO JIOAMHU | TFpOMagsHUHA
BigOOpaXeHo i B KpMMiHaINbHO-BMKOHABYOMY MNpaBi YkpaiHun. 3okpema, y 4. 1 c1. 10 KBK YkpaiHu
3a3HayeHo, WO 3acyKeHi MaloTb NpaBo Ha ocobucty Geaneky. MNMpu LbOMY, BPaxoByHUK, LLO Ha
3aKOHOAABYOMY PiBHI BM3HA4YeHi ocobnmnBoCTi BigOyBaHHSA NokapaHHA y BuAi No36aBreHHsa Boni
HEenoBHONITHIMK 3acymxeHumm (cT. 143 KBK) Ta BiOCYTHICTb Ha AaHMI 4Yac HaneXHUX NpaBoOBUX
rapaHTii noro 3abesnedeHHs Ha NpakTuui, AaHa npobnemaTtuka € Haa3BUYaNHO aKTyasnbHO Ta
TaKol, LU0 HOCUTb TEOPETUYHWUA | MPaKTUYHWIA iHTepec. FAK 3 LbOro MNpuMBOAY NpPaBUSTbHO
sayBaxmB |.O. Konb, y BcCix cdepax npaBOBOro perysrtoBaHHs, BKKO4YalYM W BUKOHAHHS
KPMMiHanNbHMX MOKapaHb, MakwTb Habytu PO3BUTKY | KOHKpeTusauil dyHOaMeHTanbHi
KOHCTUTYLINHI NPUHLMMMW, Ha SKUX I'PYHTYETbCA B3aEMOBIOHOCMHM MK MPaBOBON OEPKaBO 1
ocoboto [8, c. 6].

OcobnmBoro 3HayeHHa Ui MOMOXEHHA HabyBaloTb Yy 3B'A3KY 3 HeoOXigHicTio aganTadii
NpaBoro CTaTycy 3acymkeHnx B YKpaiHi 4O €BPONENCbKUX CTaHAapTiB [7], BpaxoBykouu, 30Kkpema,
Te, WO NPOBIOHI YKpaiHCbKi BYEHi BXe [aBHO 3BepTalTb YyBary CycnifnibCTBa Ta HayKOBOI
rPOMafCLKOCTI Ha Te, WO MW iHOAI He HaJaeMo HanexHoi yBaru nepesipeHOMYy CTONITTAMU
3apy6ikHOMY A0CBigY 3 TUX UM iHWKX NuTaHb [11, c. 4]. 3aincHMBLIN aHani3 3MicTy MiXXHapOAHO-
NpaBoOBMX akTiB 3 O3HayeHoi npobrnemMaTuky Ta akTiB 3 O03HayeHol npobrnematukn Ta
3acTOCyBaBLUM iHWIi 3acobu MOpIBHANBHO-NPaBOBOro Metoay ii nidHaHHA [12, ¢. 57], HaykoBLi
noainunu NUTaHHA, AKi NoB’A3aHi i3 3abe3nedyeHHAM npaBa 3acyaXeHux Ha ocobucty Gesneky y
KOMOHISIX, Ha TPU OOHOPIAHI rpynu:

1) Jo nepLioi BigHECeHi Ti, WO AeTepMiHOBaHi (3B’A3KM, LLO BKMOYAKOTb Pi3Hi OyHKUii Ta
3aNEXHICTb: CNPUYMHEHHS, OMNOcepeaKkyBaHHSA | obymoBneHHs) [13, c¢. 191] o6’ekTmuBHOMO
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HeBIOgNOBIAANBHICTIO 3a 3MICTOM TEpPMIHIB i MOHATb, $Ki BXWBAKTbCA Y BITYM3HAHOMY Ta
MiXHapogHoMy piBHi [9, c. 33].

3micT uiei npobnemaTvkm nonsrae B TOMY, WO B MiDKHapOA4HO-MPaBOBMX [Xepenax
BXMBAETbCA TEpMiH He «ocobucta 6Gesneka», a «ocobucta HeQOTOPKaHICTb» (3aranbHa
aeknapavuis npae noguHn (cT. 3); MixxHapogHUIM NakT Npo rpoMagsaHCbKi Ta NONITUYHI Npaea (CT.
9); iHWI MiKHaApoOHO-NPaBOBI akTW, LLO MOB’A3aHi i3 pernameHTauieto fisnbHOCT Yy cdepi
BMKOHaAHHS nokapaxb [14]).

Y TOI camuii Yac, y YUMHHOMY 3akoHogaBcTBi YKpaium (cT. 3 KoHctuTtyuii, cT.10 KBK, n. 12 u.
3cT.42,n.54. 1 cT. 56 KINK [15]) 3akpinneHo npaBo Ha «ocobucTty 6e3neky» («be3neky»).

Y UbOMY KOHTEKCTi BapToO MOroAMTUCL 3 BMCHOBKaMW TUX HAyKOBLIB, SiKi MepekoHaHi, Lo
OTOTOXHIOBATWU 3a3HAYEHi TEPMiHM y MOBHIN Mipi He MoxHa [9, ¢. 34]. [JogaTkoBUMMK aprymeHTaMmm
y 3B’A3KYy 3 UMM BMUCTYNalTb €TUMOSONiYHIi 3HAYEeHHSA UMX CriB, WO AalTbCA Y TNYMayHUX
CMOBHUKax, a came: Nig «HegOTOPKaHICTIO» B Hayui pO3yMiloTb rapaHTOBaHICTb Big YCAKUX
nocdaraHb 3 60Ky koro-Hebyap [16, c. 390]; a nig «6e3nekoro» - CTaH, KoM KoMy - , YoMy-Hebyab
HiLWo He 3arpoxye [17, c. 32].

TakMMm 4YMHOM, CYTTEBOK PI3HULEK Y 3MICTI OaHMX TEPMIHIB € Te, WO BU3HAYEHHSA Ha
NpaBoOBOMY piBHi MpaBa Ha 0COOMCTY HeLOTOpKaHiCTb nepenbavae, Ha BigMiHY Big npaBa Ha
ocobucty 6e3neky, HassBHICTb MPaBOBUX rapaHTiv peanisauii 4aHoro npasa.

Buxogaum 3 uboro, noriyHo 6yno © Hasy cT. 10 KBK Buknactu y HoBi Hasei — [lpaBo
3aCyKeHNX Ha 0COOMCTY HeoOTOpPKaHiICTb». AHanOorivHi 3MiHM HEoGXigHO BHECTU M y 4. 1 uiel
ctatti Kopgekcy, BuknaBww ii y HOBIM pepakuii: 3acygxeHi maloTb npaBo Ha ocobucty
HedOTOPKaHICTbY.

[dopaTtkoBuMn aprymeHTamm y 3B’s13Ky 3 LMM BUCTYNalTb MoroxeHHsA cT. 8 KBK «OCHOBHi
npaBa 3acyXeHux», 30KpeMa Ti X npaBa, WO BM3Ha4yeHi B 4. 1 uiel npaBoBOi HOPMMU: Ha
rymaHHe CTaBfEeHHs 4O HMX Ta Ha nosary X fLACbKOI rgHOCTI; 3acymMKeHi He NOBUHHI nignsaratn
YKOPCTOKOMY, HENOACbKOMY abo TakoMy, O MPUHWXKYE iX TigHICTb, NOBOAXKEHHIO; 3aCyQKEHI He
MOXYTb OyTW nigaaHi MmegnyHum abo iHWKMM noaibHMM LOCHIMKEHHAM He3anexHo Bif ix 3acap.
Kpim uporo, sik ue BuTikae i3 3amicty 4. 5 c1. 8 KBK, 3abopoHseTbcss GesnigctaBHe npumycoBe
nepepuBaHHA CHY 3acCymKeHMX Y HIYHUIW Yac, y TOMY YMCIi BUKOYHO AN 34iIMCHEHHS NEepPEBIpKn
HasiBHOCTi 3acCyKeHuX, a 3rigHo BUMMOr 4. 6 uiei ctaTtTi Kogekcy - 3abGOpOHSIETHCS PO3MILLEHHS
ocib, siki npubynun y KOMOHIt0, Y NPUMILLEHHSX pa3om i3 ocobamu, WO MatoTb ABi abo Ginblie
CyOMMOCTEN, a TakKoX ocobamu, §Ki MOXYTb HEeratTMBHO Ha HWX BMJIMHYTM 3a CBOIMU
NCUXOMNOMYHUMMU SKOCTSAMM.

OcobnmBOo akTyanbHUMK Lii NOSIOXKEHHSA € AN HEMOBHOMITHIX 3aCy4XXeHnX, no3ask, K BipHO
sayBaxunu O.M. JluteuHoB Ta €.C. HasuMmko, cydacHWi piBEHb OCMUCIIEHHSA Ta BUPILLEHHS
NpobnemMHNX NMTaHb 3aCTOCYBaHHS MOKapaHHS OO0 LMX OCib He 0OMEXYETbCA CYyTO HPUANYHUMU
paMkaMy Ta BMMAara€ HanexHoro BpaxyBaHHS LUMPOKOro Kofa rocTpUX MOpParbHO-€TUYHUX,
NpaBoOBMX Ta couianbHUX NPobrem, NOB’A3aHNX i3 3NOYMHHICTIO cepeq HEMOBHOJITHIX | 3axogamu
NpaBoOBOro pearyBaHHs Ha Hel [18, c. 3].

JloriyHmm y 38’a3ky 3 UMM 6yno 6 gonoBHeHHA Y. 1 ¢T. 107 KBK Takum npaBom 3acymkeHux
00 nos3baeneHHsa Boni, K «[1paBoM Ha OCOBMCTY HEAOTOPKaHICTbY, WO fano 6 MOXMMBICTb Ha
HOPMAaTMBHO-NPABOBOMY PiBHi OpraHiyHO noegHaTn Bumorn 3aranbHoi Ta OcobnvMBO YacTuHU
KBK, a Takox CTBOpUTW JOAATKOBI rapaHTil peanisadii 3a3Ha4eHoro npaesa Ha npakTuu.

2. [lo pgpyroi rpynn npobnem, NoB’s3aHmx i3 3abesnedyeHHsaM npaBa 3acymaXeHuX Ha ocobucTty
Oesneky, HaykoBLUi BIiOHOCATb BIOCYTHICTb HAINEXHOro rpOMafcCbKOro KOHTPOIMKO 3a AisSIbHICTIO
KOnoHin [8, c. 35] yepes HeBM3HaAYEHICTb Yy 3aKOHOOABCTBI YKpaiHW BignoBigHWX MNpaBOBUX
MexaHi3MiB i rapaHTin i peanisauii [517-519].

Y cBOW 4epry, SK BipHO NpUALLNM OO0 BUCHOBKY Aeski Haykosui [9, c. 35], 3amicT oo apyroi
rpynu npobnem nos'a3aHnn He TiNbKU 3 BIACYTHICTIO BU3HAYEHHS HA NPaBOBOMY PiBHI MOHATTS
«FPOMaACbKMN KOHTPOSib B yCTAHOBaxX BUKOHaHHA nokapaHb» [19, c. 517-518], a n HanexHux
3acap 1oro 34iMCHEHHsI Ha NpakTuLi, 30Kpema Bu3HavyeHnx y KoHBEHLiT NpOTK KaTyBaHb Ta iHLIMX
YKOPCTOKMX, HENOACLKMX abo Takux, L0 MPUHWXKYIOTb MAHICTb BUAIB MOBOAXKEHHS i NOKapaHHS
[14, c. 63-69]. Kpim uporo, ycknagHwoe 3asHadeHy npobnemy we n Te, sk BctaHoBmB B.M.
TpyOGHUMKOB, WO B HaAyKOBIM niTepaTypi Ta BiAOMYMX HOPMaTMBHO-NPAaBOMX akTax nopsg 3
TEPMIHOM «KOHTPOSb» BXMBAKOTbCA TaKi MOHATTS, K « MOHITOPUHI», «KOHTponiHM Towo [20, c.
87-88].
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[ns BupiweHHa gaHoi npobremu noriyHo 6yno 6 c1. 25 KBK 4ONOBHMTM NpUMITKOKO Takoro
3micTy: «[lig rpomMagCbKMM KOHTPONEM chif po3yMiTU OiASbHICTb BU3HAYeHUX Y BCTaHOBMIEHOMY
3aKOHOM Mopsaaky okpemux ocid abo ix o6’egHaHb, WO crneuianbHO CTBOPEHI ANs 34iIMCHEHHSA
nepesipkn pobOTU OpraHiB Ta yCTaHOB BMKOHAHHA NMokapaHb abo ix nocagoBux OCI6 3 MeTor
edeKkTMBHOro 3abesneyeHHs peanisadii 3aBAaHb KpUMiHaNbHO-BMKOHABYOro 3aKOHOOABCTBa Ta
Linen nokapaHHs».

MpaBoBuUM nNiArpyHTAM Ta, OOHOYACHO, A00ATKOBMM apryMeHTOM 3 UbOoro npusoay
BUCTYNaTb NONOXeHHs: a) v. 3 cT. 6 KBK, y sikin 4o 0CHOBHMX 3acobiB BUNpaBneHHs i peanisauii
3acymKeHnx BigHeceHo rpomagcbkun Bnnme; 6) cr. 5 uboro Kogekcy, B skii 0gHMM i3 NpuHLUMNIB
KPMMiHanNbHO-BMKOHABYOro 3akOHOAABCTBA, BMKOHAaHHA | BigbyBaHHA nokapaHb BW3HAYEHO
y4yacTb FPOMaACbKOCTi OpraHiB i yCTaHOB BMKOHAHHSA nokapaHb; B) 4. 1 cT. 8 KBK, y skin
3aKpinfeHo nNpaBO 3acCymKeHUX Ha 3BEPHEHHS, BiONOBIAHO OO0 3aKOHO4AaBCTBa 3 NPOMO3nLisiMu,
3asBaMn i ckapramu Ao BignoBigHNX YNOBHOBaXEHMX OCI0 Ta MiXKHapOL4HUX opraHi3auin; iHLUi.

3. 3mict npobnemun TpeTboi rpynu 3gebinblioro,sk BctaHoBuB |.O. Kon6 [8, c. 36-37],
3YMOBfIEHI TUM, WO B HU3UI BUNAgKiB CyCNifibHi BiOHOCWHW Yy cepi BMKOHAHHA noKapaHb
peryniolTeCs  He  HOPMAaTMBHO-NMPaBOBUMMW  akTaMu, WO CKNagawTb 3MICT  TepMiHa
«3akoHogascTBO» [21] Ta BUTIKalOTb i3 BUMOr 4. 2 cT. 19 i n. 14 cT1. 92 KoHCTUTyuii YKpaiHu,
BiAMOBIAHO OO SIKMX OpraHn gepxxaBHoi Bnagu (y A4aHOMY BUNAAKy - BUXOBHI KOJIOHIT) Ta opraHu
MICLLEBOro CaMOBPSiAYBaHHS, iX NOCadoBi 0cobn 3060B’A3aHi OiiTM Nuwle Ha MigcTaei, y Mexax
NMOBHOBaXeHb Ta y CMnocib, wo nepenbayveHi KoHcTuTyuieto Ta 3akoHamu Ykpainm [22, c. 138].

Buxoasaum i3 3asHadveHoro, A.X. CtenaHiok Ta |.C. fkoBeLb Hebe3niacTaBHO BBa)KaoTb, LLO
CyyacHe KpMMiHaNbHO-BMKOHABYE 3aKOHOAABCTBO YKpaiHM noTpebye y3romKeHHs Ta
poonpautoBaHHs [23, c. 302].

Llopo 4yetBepTOi rpynn npobnem, sKi CTOCYOTbCA MexaHiamy 3abesneveHHsi ocobucToi
0e3nekn 3acymKeHUX Y KOSOHIAX, TO IX BUPILIEHHS NeXuTb Yy MIOWMHI 3anobikHOI Ta
onepaTUBHO-PO3LLYKOBOI AisinbHOCTI, [9, ¢. 35-36], Ta noTpebye cneuianbHOI OKPEMOI HayKOBOI
po3po0bkK, 30KkpemMa 1 3 ypaxyBaHHSM ix peanisadii y micusax no3basneHHst Boni [8, c. 130-146].

BucHoBok. OTXe, BUXOASYM 3 BULLEBMKITAAEHOMO, MOXHA 3pobUTN BUCHOBOK NPO Te, WO He
AMBMSYNCb Ha BU3HAYEHHS HA HOPMAaTUBHO-NPaBOBOMY PiBHI MpaBa 3acy)KeHUX Ha ocobucty
Ge3neky, Aoci B YkpaiHi peanbHMUX NpaBoOBUX rapaHTin ii 3abe3nevyeHHs Ha NpakTuLi He CTBOPEHO,
WO, Y CBOK 4epry, 0OYMOBMOE BYMHEHHS LLOAO LbOro O6’EKTY PiBHOMAHITHUX NPOTUNPaBHUX
nocsaranb. [Npu UubOMy oOAHiEw 3 OOCTaBMH, WO HEraTMBHO BMSIMBAE Ha CTaH i e(peKTMBHICTb
BUXOBHUX KOJOHIN NO 3abe3nedeHHo ocobucToi 6e3nekn HEMOBHOMITHIX — 3aCyKEeHUX, €
HEeHaneXHWn HaykoBU CYNpoBi4 3a3HadeHol npobrnemaTukym Ta BiOCYTHICTb KOMMNEKCHUX
HayKoBWMX OOCIiIKeHb Yy LboMY Hanpsami [8, c. 147].
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SOME ELEMENTS OF THE LEGAL MECHANISM TO ENSURE THE RIGHTS OF MINORS
IN UKRAINE TO PERSONAL SECURITY

O. YAVORSKA

Statement of the problem. As stated in the Constitution of the state policy in the sphere of
reforming State criminal Executive service of Ukraine, one of the most urgent issues requiring
clarification is to bring the conditions of detention of convicted to the European standards and
ensuring the implementation in practice of fundamental rights and legitimate interests of these
persons in terms of their isolation from society [1]. Among the defined in the law (arts. 8, 10, 107
of the Criminal Executive code (hereinafter — CEC) of Ukraine) rights, which have major influence
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on the life of convicts in places of deprivation of liberty is their right to security of person (article
10 of the WHC) [2].

Particularly relevant this question is for juvenile prisoners held in young offenders
institutions, given the psychological differences between these entities [3, p. 28-43] and the
environment in which they are serving the punishment of imprisonment for a fixed term. In
particular, only in 2014 in the structure of convicted minors, drinking weight the persons to whom
the court had applied to the specified criminal penalties, was 14.9% in 2013. — A 19.5 %) [4, p.
33]. At the same time for committing grave and especially grave crimes (part 2 of article 4-5 of the
Criminal code (criminal code)) has been convicted of 54.1 % in 2013. — 55,6 %) minors of the
total number of persons brought to criminal liability; in group — 2,3 thousand persons; organized
group — 8 people. For the occurrence of crimes in a condition of alcoholic or narcotic intoxication
committed a crime 533 minors (in 2013. — 868), and at the time of the crimes was not studied and
did not work 1.2 thousand minors (in 2013. — 1.5 million). In single-parent families was raised to
2.1 million (in 2013. - 2,5 thousand persons. On account of the internal Affairs bodies was 202
(2013 — 252) minors, and the number of those who have committed crimes involving adults,
amounted to 999 people (in 2013. — 1.4 thousand) of 4.9 thousand (in 2013. - 5.9 thousand) of all
convictions in 2014, individuals [4, p. 32-33].

Did not change significantly these figures in relation to juvenile offenders in the 2015-2016
academic year.

In such circumstances, as from 1991-present [6, p. 407-439], minors in conditions of isolation
from society they become constant targets of attacks on their lives, health, honor and dignity,
inviolability and security, in spite of enacted in the last period legislative measures to bring
detention conditions in Ukraine to international standards [7].

Thus, it should be recognized that in the presence of a complex and, at the same time,
pressing practical problem that needs solving, teoretiko-application level, which was decisive in
the choice of the topic of this research work and objectives of the study.

The state of research. The scientific literature has shown that issues of legal mechanism of
ensuring the right of convicted persons to personal security, mainly industry specialists, criminal-
Executive law, as follows: A. Badura, |. G. Bogatyrev, T. A. Denisova, A. M. Dzuza, A. P. Gel,
A. V. Kyrylyuk, A. G. Kolb, I. M. Kopotun, V. A. korchinskiy, S. Yu. Lukashevich, V. A. Merkulov,
N. M.S. Puzyrev, G. A., Radov, A. X Stepanyuk, V. M. Trubnikov, S. |. Farenyk, I. S. Yakovets,
etc. Along with this, the most substantive work in this direction.. Kolb, who researched this
subject on monografia level [8]. In addition, certain aspects of this theme are disclosed in the
textbook collective "Right to security of persons convicted to imprisonment in Ukraine: the
concept, content and forms of security" [9].

At the same time, it is worth noting that, so far in doctrinal sources do not fully reveal the
peculiarities of the legal mechanism of ensuring the right to security of juvenile offenders, which
in turn is one of the determinants contributing to the occurrence of illegal encroachments on the
basic objects of their activity in the conditions of places of deprivation of liberty and leads to an
objective need for more active scientific development of this issue.

Summary of the main provisions. According to the requirements of article 3 of the
Constitution of Ukraine, the person, his life and health, honour and dignity, inviolability and
security are defined in Ukraine as the highest social value [10]. Specified the constitutional right
of the person and the citizen reflected in the criminal-Executive law of Ukraine. In particular, in
part 1 of article 10 of KVN of Ukraine stated that the convicts have the right to personal security.
However, given that at the legislative level, the features of the punishment of deprivation of
freedom of minors convicted (art. 143 WHC) and the present lack of appropriate legal safeguards
on the practice, this subject is extremely important and one that is theoretical and practical
interest. How about this correctly noted I. A. Kolb, in all spheres of legal regulation, including the
execution of criminal penalties, should receive development and concretization of the
fundamental constitutional principles on which the relationship between the legal state and the
person [8, p. 6].

Of particular importance, these provisions are in connection with necessity of adaptation of
the legal status of prisoners in Ukraine to European standards [7], considering, in particular, that
the leading Ukrainian scientists have long been paying attention to the society and scientific
community that we sometimes don't pay much attention to centuries of proven foreign experience
on various issues [11, p. 4]. By analysis of the content of international legal acts on the indicated
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issues and acts on the designated topic and applying other means of comparative legal method
of cognition [12, p. 57], scientists have divided the issues associated with ensuring the right of
convicted persons to personal security in the colonies, the three homogeneous groups:

1) the first group included those that are deterministic (links that includes various functions
and dependence: causing, mediating and conditioning) [13, p. 191] objective newapostles the
meaning of terms and concepts used in the domestic and the international level [9, p. 33].

The contents of this issue lies in the fact that in international legal sources the term is not
"personal safety" and "security of person" (universal Declaration of human rights (article 3);
international Covenant on civil and political rights (article 9); other international legal acts related
to regulation of activities in the sphere of execution of punishments [14]).

At the same time, the current legislation of Ukraine (article 3 of the Constitution, article 10 of
KVN, para 12 part 3 of article 42, paragraph 5 of part 1 of article 56 of the criminal procedure
code [15]) enshrines the right to "personal security" ("security").

In this context, we agree with the conclusions of those scientists who are convinced that to
identify these terms in full is impossible [9, p. 34]. Additional arguments in this regard are the
etymological meanings of these words that are in dictionaries, namely: "integrity" in science
understand the warranty against all attacks from anyone [16, p. 390]; and under "security" - a
condition where someone , something, nothing threatens [17, p. 32].

Thus, a significant difference in the content of these terms is that the definition in law of the
right to personal integrity supposes, in contrast with the right to personal security, the availability
of legal guarantees for the implementation of this law.

Based on this, it would be logical the title of article 10 of the WHC to establish a new title —
the Right of convicted prisoners to personal security”. Similar changes are needed in part 1 of this
article of the Code about it in the new edition: Convicts have the right to personal integrity".

Additional arguments in this regard are the provisions of article 8 of KVN "the Basic rights of
prisoners, in particular those rights that are defined in part 1 of this law: to humane treatment and
respect for their human dignity; prisoners shall not be subjected to cruel, inhuman or degrading
treatment; prisoners may not be subjected to medical or other similar studies, regardless of their
fundamentals. In addition, as it follows from the contents of paragraph 5 of article 8 KVN, do not
groundless forced interruption of sleep of prisoners in night, including solely for the purpose of
checking the prisoners, and according to the requirements of part 6 of this article of the Code
prohibits the placement of persons who arrived in the colony, the premises, together with
individuals who have two or more convictions, as well as those that may adversely affect them
their psychological qualities.

Particularly relevant the provisions are for juvenile offenders, because, as rightly pointed out
by V. M. Litvinov and There.With. Nazimko, the current level of understanding and resolution of
problematic issues of application of punishment to these persons is not limited to purely legal
framework and requires consideration of a wide range of acute ethical, legal and social problems
associated with juvenile delinquency and measures of legal response [18, p. 3].

Logical in this regard would be to Supplement part 1 of article 107 of the KVN such right of
convicted persons to deprivation of liberty as "the Right to personal integrity” that would allow for
regulations to organically combine the requirements of General and Especially of the WHC, as
well as create additional guarantees of realization of this right in practice.

2. The second group of problems related to ensuring the right of convicted persons to
personal security, researchers attribute the absence of proper public control over the activities of
the colonies [8, p. 35] because of the uncertainty in the legislation the appropriate legal
mechanisms and guarantees for its implementation [517-519].

In turn, as correctly concluded by some scientists [9, p. 35], the content of the second group
of problems is connected not only with the lack of a definition at the legal level, the concept of
"public control in penitentiary institutions” [19, p. 517 and 518], but appropriate guidelines for its
implementation in practice, in particular defined in the Convention against torture and other cruel,
inhuman or degrading treatment or punishment [14, p. 63-69]. In addition, aggravates the
problem, as found by V. M. Trubnikov, that in the scientific literature and regulatory-the acts
pravoy along with the term "control" used concepts such as "monitoring", "controlling”, etc [20, p.
87-88].

To solve this problem, it would be logical to article 25 of the WHC to Supplement with the
following note: "Under public control one should understand the activities identified in the manner

76



KNOWLEDGE*EDUCATIONLAW-MANAGEMENT Ne2 (14) 2016

prescribed by law individuals or their associations, which are specially designed for the inspection
of work of bodies and institutions executing punishments or their officials to effectively ensure the
implementation of tasks of the penal legislation and the purposes of punishment."

Legal basis and, simultaneously, an additional argument for this reason are: a) part 3 of
article 6 of CCR in which the main means of correction of prisoners and implement related public
exposure; b) article 5 of this Code, in which one of the principles of penal legislation, enforcement
and punishment have identified the involvement of bodies and institutions of execution of
punishments; C) of part 1 of article 8 of the WHC, which recognizes the right of prisoners to
appeal, in accordance with legislation with proposals, petitions and complaints in the relevant
authorised persons and international organizations; other.

3. The content of the problem of the third group mostly,as established by I. A. Kolb [8, pp. 36-
37], due to the fact that in some cases social relations in the sphere of execution of punishments
are regulated by the normative legal acts that make up the content of the term "law" [21] and are
derived from the requirements of part 2 of article 19 and paragraph 14 of article 92 of the
Constitution of Ukraine, according to which public authorities (in this case, educational
institutions) and local self-government bodies, their officials must act only on the basis, within
powers and method as stipulated by the Constitution and laws of Ukraine [22, p. 138].

Based on this, Stepanyuk A. H. and I. S. Yakovets reasonably believe that the modern
criminal-Executive legislation of Ukraine requires coordination and refinement [23, pp. 302].

Regarding the fourth group of problems concerning the mechanism of ensuring the personal
security of convicts in the colonies, the decision lies in the safety and investigative activities, [9, p.
35-36], and requires special individual research and development, including with regard to their
implementation in places of deprivation of liberty [8, p. 130-146].

Conclusion. So, based on the foregoing, we can conclude that despite the definition on the
legal level rights of convicted persons to personal security, still in Ukraine there is a real legal
guarantees of its security in practice is not created, which in turn leads to the Commission
concerning this subject in various illegal encroachments. One of the circumstances, affects the
condition and effectiveness of educational colonies to ensure the personal safety of juvenile
offenders, is inadequate scientific support for this problem and the lack of comprehensive
scientific research in this direction [8, p. 147].
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