ISSN 2353-8406 Knowledge, Education, Law, Management 2019 Ne 3/4 (27/28)

DOI 10.5281/zenodo.3833647

PODZIAL KATEGORII "SIEA WYZSZA" 1 "NIEZALEZNA SIEA" W
APARACIE KONCEPCYJNYM CYWILNEGO USTAWODAWSTWA
UKRAINY

Olga Melnyk
doktor nauk prawnych,

Wyktadowca Katedry Wtasnosci Intelektualnej i Dyscyplin Cywilno-Prawnych
Kijowskiego Instytutu Wiasnosci Intelektualnej i Prawa
Uniwersytetu Narodowego "Odeska Akademia Prawna", (Kijow, Ukraina)
e-mail: olgamelnik_1987@ukr.net
ORCID ID: 0000-0002-0089-6535

Streszczenie. Metodologia niniejszego badania opiera si¢ na wykorzystaniu
zarowno ogolnych naukowych (dialektycznych, logicznych, systemowo-strukturalnych
itp.), jak i specjalnych metod (historycznych, poréwnawczych itp.), ktore zostaty uzyte
facznie w celu ustalenia istoty i cech sity wyzszej (niezaleznej sity) zgodnie z prawem
cywilnym Ukrainy. Celem tego artykulu jest kompleksowe przestudiowanie
teoretycznych i praktycznych problemoéw cywilno-prawnych kategorii sily wyzszej i
niezaleznej sity, a takze sformulowanie propozycji ulepszenia prawa cywilnego Ukrainy
w tej dziedzinie, okreslenie miejsca kategorii sity wyzszej i niezaleznej sity w aparacie
koncepcyjnym prawa cywilnego i ustawodawstwa Ukrainy;

Niniejszy artykul analizuje istniejace doktrynalne teorie sity wyzszej i
niezaleznej sity, definiujac cechy tych poje¢, wyznaczajac ich relacje miedzy soba i
proponujac ich koncowe definicje. Autor rozroznia sile wyzsza i niezalezng site od
powiazanych poje¢ (niezdolno§¢ do wykonania, zastrzezenia do niezmienno$ci
okoliczno$ci umowy, przypadek). Przedmiotem artykutu naukowego sg stosunki prawne
powstajagce w dziedzinie sity wyzsze] (niezaleznej sily). Przedmiotem artykutu
naukowego jest badanie sity wyzszej (sita wyzsza) jako kategorii prawa cywilnego.

Stowa kluczowe. «Sita wyzsza», «niezalezna sitay, « ostrzezenie o dziataniu
sity wyzszej».
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Abstract. The methodology of research is based on the use as a general
scientific (dialectical, logical, systemic-structural, etc.), and special methods (historical,
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comparative, etc.), which in the complex were applied to clarify the nature and features
of the force majeure (the irresistible force) by the civil legislation of Ukraine.

The purpose of this article is a complex research of theoretical and practical
problems of the civil law categories of the force majeure and the irresistible force, as
well as the forming of proposals regarding the improving the civil legislation of Ukraine
in this area, the definition of the places of the categories of the force majeure and the
irresistible force in the conceptual apparatus of the civil law and legislation of Ukraine.

To analyze the existing doctrinal theories of the force majeure and the
irresistible force, defining the features of these concepts, to determine their ratios and
offer their definitions. To make a distinction of the force majeure and the irresistible
force with the related concepts (the impossibility of performance, the reservation on
invariability of circumstances of the contract, the case).

The object of research is the legal relations that arise in the field of the
application of the force majeure (the irresistible force). The subject of research is the
force majeure (the irresistible force) as the civil legal category.

Key words. The civil legislation, ‘the force majeure’, ‘the irresistible force’,
‘the force majeure caution’.
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AHoTanisa. Mertomonorisi IOCTIIKEHHS! IPYHTYETbCS Ha BHUKOPHUCTaHHI SIK
3arajibHOHAYKOBHX (JIialIeKTUYHUH, JIOTIYHWUH, CHCTEMHO - CTPYKTYpHH Ta iH.), TaK i
CHeIialbHUX MeTONiB (iCTOPUYHUH, MOPIBHSUIBHUN Ta iH.), SIKI B CYKYIHOCTI Oymun
3aCTOCOBaHi JUIA 3’sICyBaHHsS CYTHOCTI Ta ocobmuBocTel (hopc-Maxopy (HemepeOopHOi
CWJIN) 3a IIUBUILHUM 3aKOHOJABCTBOM Y KpaiHH.

Mertoro gaHOi CTATTI € KOMILIEKCHE JOCITIHKEHHS TEOPETHYHHUX 1 MPAKTHYHHX
npobJeM IMBIIBHO-IIPABOBUX KaTeropii (opc-Makop Ta HemepeOOpHa cujia, a TaKOoX
(OpMyITIOBaHHS TMPOTO3UINA IOJ0 YAOCKOHAIEHHSI IMBUILHOTO 3aKOHOJ/aBCTBA
VYkpainu y 1i#t cdepi, BU3HaAUSHHS MICILls KaTeropii Gopc-Maxop Ta HernepeOopHa cujia
y NOHATITHOMY anapati IUBUILHOTO MpaBa Ta 3aKOHOAABCTBA Y KpaiHu;

[Ipo ananizyBaTH HasiBHI JOKTPHHAIBHI Teopii ¢popc-Maxkopy Ta HenepeOopHOi
CUJIM, BU3HAUCHHS O3HAaK IMX [OHATh, BU3HAYUTH IX CIIBBIJHOIICHHS Ta
3allpOlOHYBaTH iX BHU3HaueHHsA. llpoBecTH po3MexyBaHHSA (opc-Maxopy Ta
HenepeOOpHOi CHIIM 13 CYMDKHUMH TOHATTSAMH  (HEMOXXIIUBICTh ~ BUKOHAHHS,
3aCTepEeKEHHsI PO HE3MIHHICTh 00CTaBUH JIOTOBOPY, BUIAIO0K).

OO0’€KTOM JIOCHI/DKEHHST € TPaBOBIJHOCHHHW, W0 BUHHKAIOTH Yy cdepi
3acTocyBaHHs (opc-Maxopy (HenepebopHoi cunm). [Ipenmerom gocnimkeHHs € Gopc-
Maxxop (HemepeOopHa chiia) K IUBIILHO-TIPaBOBA KAaTEropisl.
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Karwuosi ciaoBa. «Popc — maxop», «HernepeOOpHa cuia», «hopc-MaxopHe
3aCTEPEKECHHS.

Setting the problem in general and its connection with important scientific
or practical tasks. In the civil legislation of Ukraine, the terms "force majeure” and
"force majeure" are usually identified. In accordance with paragraph 1 of Part 1 of Art.
617 of the Civil Code of Ukraine (Civil Code of Ukraine, 2003) (hereinafter - the Civil
Code of Ukraine), a person who violated the obligation is released from liability for
breach of obligation if he proves that the violation occurred as a result of accident or
force majeure. Force majeure is defined in paragraph 1 of Part 1 of Art. 263 of the Civil
Code of Ukraine as an extraordinary or inevitable event under these conditions.
Similarly, in Art. 218 of the Civil Code of Ukraine states that a participant in economic
relations is responsible for non-performance or improper performance of economic
obligations or violation of the rules of economic activity, unless he proves that he has
taken all measures to prevent economic offenses. Thus, Article 218 of the Civil Code of
Ukraine only repeats the definition of force majeure, and lists the circumstances that do
not belong to force majeure, and which completely coincide with the circumstances
listed in paragraph 1 of Part 1 of Article 617 of the Civil Code of Ukraine regarding the
case. It should also be noted that the legislator's approach to determining the sole basis
for releasing a participant in economic relations from liability for breach of obligation
only if it is impossible to comply. However, in Art. 218 of the Civil Code of Ukraine
does not specify whether the reason for the impossibility of execution is only the action
of force majeure, or other reasons that depend on the will of the debtor. Therefore, |
think, because of the legislative imperfection of Art. 218 of the Civil Code of Ukraine
should apply to economic relations the general rule of paragraph 1 of Part 1 of Art. 617
of the Civil Code of Ukraine.

The concept of "force majeure” is also used in the Air Code of Ukraine (Part 3
of Article 105), the Customs Code of Ukraine (Part 1 of Article 460), the Criminal
Procedure Code of Ukraine (paragraph 3 of Part 1 of Article 138), Code of Merchant
Shipping (Article 176), the Water Code of Ukraine (Part 2 of Article 110), etc.
However, in these codified acts there is a mixture of the concept of force majeure with
such concepts as accident, hostilities, emergency. These terms can be attributed to the
circumstances of force majeure, provided that they meet the characteristics that are
legally established for force majeure. Therefore, it is proposed to consider the concept of
force majeure (force majeure) as an intersectoral category, and the rules of civil law of
Ukraine on force majeure (force majeure) to use as common to all other branches of law
(economic, criminal, customs, land, maritime, etc.).

In Part 3 of Art. 14-1 of the Law of Ukraine "On Chambers of Commerce and
Industry in Ukraine" (Law of Ukraine "On Chambers of Commerce and Industry in
Ukraine", 1998) the concepts of "force majeure” and "force majeure” are identified as
identical. In particular, according to Part 2 of this article, force majeure (force majeure) are
extraordinary and unavoidable circumstances that objectively prevent the fulfillment of
obligations under the terms of the contract (contract, agreement, etc.), obligations under the
law and other regulations, namely: threat of war, armed conflict or serious threat of such
conflict, including but not limited to hostile attacks, blockades, military embargoes, actions
of a foreign enemy, general military mobilization, hostilities, declared and undeclared war,
actions of the public enemy, riots, acts of terrorism, sabotage, piracy, riots, invasion,
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blockade, revolution, revolt, uprising, mass riots, curfew, expropriation, forcible seizure,
seizure of enterprises, requisition, public blockade, strike, accident, illegal actions of third
parties, fire, explosion, long breaks in transport, regulated by the terms of relevant decisions
and acts of public authorities, closure of sea channels, embargo, prohibition (exchange
export / import, etc., as well as caused by exceptional weather conditions and natural
disasters, namely: epidemic, severe storm, cyclone, hurricane, tornado, storm, flood, snow
accumulation, ice, hail, frost, freezing sea, straits, ports, passes, earthquakes, lightning, fire,
drought, subsidence and landslides, other natural disasters, etc.

It should be noted that in Part 3 of Art. 14-1 of the Law of Ukraine "On
Chambers of Commerce and Industry in Ukraine™ does not specify which illegal actions
of third parties are recognized as force majeure. It seems that such actions should harm
the property interests of the subjects of civil law. Therefore, it is proposed to recognize
as grounds for release from liability illegal actions of third parties, which are aimed at
damaging or destroying someone else's property.

In Art. 6 of the Law "On the procedure for settlements in foreign currency”
(Law of Ukraine "On the procedure for settlements in foreign currency", 1994) does not
define the circumstances of force majeure or an approximate list, but states that
"confirmation of force majeure is a certificate of Commerce -Industrial Chamber of
Ukraine on force majeure (force majeure circumstances) or other authorized
organization (body) of the country of location of the party to the agreement (contract) or
a third country in accordance with the terms of the agreement.

In Part 2 of Art. 40 of the Law "On Telecommunications" (Law of Ukraine "On
Telecommunications", 2004) provides for the release of operators, telecommunications
providers from liability to consumers of telecommunications services for non-
performance or improper performance of obligations to provide telecommunications
services due to force majeure (earthquake, flood, hurricane, etc.), theft or damage by
intruders of line and station facilities used by the telecommunications operator, or
through the fault of the consumer in cases before achenyh this Law.

Force majeure for the purposes of the Law of Ukraine "On Prevention of the
Global Financial Crisis on the Development of the Construction Industry and Housing"
(Law of Ukraine "On Prevention of the Global Financial Crisis on the Development of
the Construction Industry and Housing", 2009) are unpredictable and insurmountable
circumstances, occurring regardless of the will and desire of the parties, the occurrence
of which cannot be foreseen at the conclusion of the contract and to counteract which
the parties cannot take measures.

The letter of the Ministry of Justice dated 30.05.2014 Ne 6602-0-26-14 / 8.1
states that the parties have the right to settle in the contract, which is provided by acts of
civil law, their relations, which are not regulated by these acts (Part 2 of Article 6
Central Committee of Ukraine). As a general rule, "force majeure” means the
occurrence of extraordinary and unavoidable circumstances, including force majeure,
which result in the non-fulfillment of obligations by one of the parties.

Clause 3.1.1 of the Regulations for Certification by the Chamber of Commerce
and Industry of Ukraine and Regional Chambers of Commerce and Industry of Force
Majeure (Force Majeure Circumstances) (hereinafter - the Regulations) defines force
majeure (force majeure) unavoidable circumstances that objectively affect the fulfillment
of obligations under the terms of the contract (agreement, contract, etc.), obligations under
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legislative and other regulations, the effect of which could not be foreseen and the effect
of which makes it impossible to fulfill them. for a certain period of time.

According to paragraph 3.2 of the Regulations, financial and economic crisis,
default, growth of official and commercial exchange rates of the foreign currency to the
national currency, non-compliance / breach of obligations by the debtor's counterparty,
lack of market required for the debtor's counterparty are not considered force majeure
circumstances (force majeure circumstances). fulfillment of obligations of goods, lack of
the debtor's necessary funds, etc.

Mostly the legislation of foreign countries does not contain such a list. However,
according to the case law on this issue, French, German and Anglo-American law never
recognize such circumstances as non-issuance of export or import licenses, inflation and
other devaluation of money, ie economic impossibility of execution.

| think that the Ukrainian legislator's efforts to establish at least an approximate
list of life circumstances that can be recognized as force majeure and circumstances that
are not recognized as such should be positively assessed.

Thus, in accordance with the provisions of current legislation of Ukraine, it is
allowed to use the terms "force majeure” and "force majeure™ as synonyms.

The need to study the categories of "force majeure” and "force majeure™ at the
level of dissertation research is due to the presence of methodologically incorrect
approaches to the analysis of these concepts in the civil law of Ukraine. This is due
primarily to the fact that force majeure is considered in civil law by analogy with other
branches of law without taking into account the specifics of the method of private law
regulation. For this reason, researchers of the category of force majeure come to
conclusions that contradict the essence of civil law regulation. As an example of the
above, we can consider the impact of force majeure on the composition of the offense.
Most often in the literature it is noted that force majeure eliminates such an element of
the offense as the guilt of the debtor (Zvereva E., 1998, Lomidze O., Lomidze E., 2003,
Ovsienko V.V., 1972). According to IV Burlaki, force majeure belongs to the factors of
the spectrum of "guilt / innocence" of the perpetrator, and therefore force majeure and
guilt of the perpetrator are concepts that are mutually exclusive (Burlaka 1.V., 2015).

S.0. Konovalov substantiates the position according to which the existence of
such a civil law construction as force majeure confirms the status of the principle of
guilt as the only principle of civil liability. The author concludes that the responsibility
of business entities and persons whose activities are associated with increased risk, is
based on the principle of guilt, not infliction, otherwise special, excluding guilt, the
construction of force majeure loses its meaning, because otherwise in In these cases, the
exception to the principle of infliction will be the principle of guilt.

Irresistible force as a limit of responsibility of business entities and persons
whose activities are associated with increased danger, of course, is a sign of lack of guilt
in the behavior of these entities in case of harm (Konovalov S.A., 2006).

Other authors bring the above opinion to a logical conclusion, noting that when
influencing the process of fulfilling the obligation of force majeure there is no fault of
the debtor (Syroezhkina MS, 2010; Taktaev IA, 2001); that when considering disputes
related to force majeure, the court actually clarifies the issue of guilt of the debtor
(Ogneva K.O., 2012).

However, another group of civil researchers believes that the legal concept of
guilt "does not correspond to the subjective side of the offense, and the objective,
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namely - legally significant inaction as a form of illegal behavior" (Bogdanov D.V.,
2012; Kuznetsova O .A., 2011). Therefore, supporters of this position logically conclude
that force majeure excludes the illegality of the act (Bogdanov D.V., 2012; Golovin
N.M., 2013). As for the actual illegality as an element of a civil offense, it can be
excluded not only due to the absence of violation of the law, the terms of the contract, as
well as the presence of other legal facts. There are also “such specific conditions that
exclude the assessment of behavior as illegal, despite the violation by the subject of the
law, contract, customs, which led to non-performance or improper performance of
obligations. These circumstances in themselves reflect the legitimacy of the behavior of
a person who only outwardly constitutes an illegal act "(Kuznetsova O.A., 2012). In
situations of this kind "the very violation of subjective civil rights ... is not illegal due to
the impossibility of fulfilling the obligation, which arose under circumstances for which
the debtor is not responsible” (Braginsky M.1., Vitryansky V.V.).

There is another point of view that force majeure entails the absence of a
responsible person. Yes, according to V.A. Khokhlov's notion of "force majeure™ does
not oppose the notion of "guilt", as the purpose of the first is to prevent the application
of measures of responsibility, and the second is to justify their use. The author believes
that the concept of "force majeure” is correct to deduce from the capabilities and
abilities of a particular person: the words of the legislator "under these conditions"
obviously include the certainty of the subject. The presence of guilt does not preclude
the existence of force majeure. However, one or the other must be used; we can talk
about force majeure only if it is not necessary to establish guilt (Khokhlov V.A., 1998).

According to G.K. Matveev, the only characteristic of force majeure is a random
connection between the event (force majeure) and the activities of the responsible
person, in addition, it "lies in the plane of objectively random links between the sphere
of activity of the perpetrator and the damage" (Matveev G.K., 1970). Thus, the damage
is not caused by an individual or a legal entity, but why talk about release from liability
if there is no offender? If we assume that this author was wrong about the accidental
connection between the sphere of activity of the perpetrator and the damage, then to
conclude that, since there is only an accidental connection between the force majeure
and the activity of the responsible person, the court may neglect it and, therefore, impose
responsibility on the person concerned. outside the activities of people, so, of course, if
the harmful effects were caused, for example, by natural disasters, the question of
release from liability should not even arise, because no one is fired. Arguments of this
type are completely untenable, and criticism of these theories should not be resorted to if
they still did not meet with support among scientists (Gadzhiev G.H. 2003).

Without going into the discussion, it should be noted that force majeure
excludes the guilt of the debtor due to the exceptional objectivity of the nature of force
majeure as a circumstance that releases from liability due to the inability of the debtor to
express his psychological attitude to the act. At the same time, it is impossible to talk
about the exclusion of illegality, because formally a breach of obligation due to force
majeure still occurs. Thus, the issue of proving the innocence of a person should not be
reduced solely to the establishment of objective circumstances that prevent the
fulfillment of the obligation (Kartuzhansky L.I., 1950; Puginsky B.l., 1984), without
giving the debtor's guilt independent content.

In view of the above, when studying the issue of force majeure in civil law
should not use only formal and dogmatic methods of studying legal phenomena, as force
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majeure is an intersectoral legal category. In particular, this was noted by O.A.
Krasavchikov, who believes that the concept of force majeure is a common law concept
used in various branches of law to denote one of the grounds that makes liability
impossible (Krasavchikov O.A, 1966). The category of "force majeure” refers to the
most general legal issues, which are used not only by specialists in civil law, but also, in
particular, in criminal law and others. areas of law. Thus, in criminal law, if due to force
majeure a person has lost the ability to provide conscious and volitional control over
their behavior, formally the person can not be considered insane, but in such cases it can
be argued that there is no action in the criminal sense of the term (Burdin V., 2010). This
conclusion is based on the fact that usually the influence of force majeure on the
intellectual and volitional activity of a person is proposed to be taken into account when
deciding on the existence of such a feature of the objective side of the crime as an act.
Actions as a sign of the objective side of the crime are considered not only as an external
expression of active or passive human behavior, but note the conscious-volitional nature
of the act in the criminal law sense (Kudryavtsev V.N., 1960; Criminal Law of Ukraine:
General part: textbook 2002). At the same time, there is another more substantiated
scientific position on this issue, which is that the impossibility of prosecuting a person
due to his inability to provide conscious and volitional control over his behavior should
be associated not with defects, but with sub effective features of the crime. After all, an
act as an objective expression of a person's behavior remains an act regardless of
whether the will and consciousness of the person were involved (Encyclopedia of
Criminal Law, 2005).

The lack of theoretical distinction between guilt and wrongdoing in the structure of
the concept of "force majeure” in civil and criminal law causes contradictions in practice,
leading to contradictions with cases of liability for lack of guilt, as well as recognition in one
case of no guilt in terms of criminal law and its presence - under civil law.

Usually, the same offense (for example, infliction of injury or other damage to
health) may contain both a criminal offense and a civil tort. Therefore, the damage
caused as a result of such a crime is compensated in civil proceedings. Therefore, the
understanding of guilt in establishing the existence of grounds for release from liability
in civil and criminal law should be the same.

In civil law, as a general rule, guilt is only a condition, but not a measure of
responsibility. However, the law and the contract may provide for the liability of the
debtor who has breached the obligation, even in the absence of fault. On the other hand,
by virtue of Part 3 of Art. 6 of the Civil Code of Ukraine, the parties may stipulate the
release of the debtor from liability and in the presence of his fault. In particular, Part 4 of
Art. 219 of the Civil Code of Ukraine gives the parties to the economic obligation the
right to establish in the contract certain circumstances that are extraordinary and breach
of obligation in connection with which the action is grounds for release from liability. It
should be noted that here the law gives the parties the right to determine certain
circumstances as exempt from liability, provided that they are of an extraordinary
nature. But the presence of a sign of emergency is the basis for recognizing the existence
of force majeure, which releases the debtor from liability by law (Article 617 of the
Civil Code of Ukraine) (Yarema A.G., Rotan V.G., 2005). At the same time, there is no
definition of "force majeure™ in criminal law, although it is used in practice.

Under such conditions, the question of unification of the concept of force
majeure as an intersectoral concept becomes urgent (Kaplunova E.S., 2005). However, it
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is impossible to formulate a universal definition of force majeure for all branches of law,
with uniform qualifying features, without an independent and detailed study of this
institution within a separate branch of law.

Conclusion. It is worth summarizing, given the independent significance of the
concept of force majeure (force majeure) for civil theory, civil law and law enforcement
practice, it is necessary to conduct research specifically devoted to the consideration of
such a category as force majeure (force majeure) for civil legislation of Ukraine.

Force majeure precludes the guilt of the debtor in view of the exceptional
objectivity of the nature of force majeure as a circumstance that releases from liability
due to the inability of the debtor to express his psychological attitude to the act. At the
same time, it is impossible to talk about the exclusion of illegality, because formally a
breach of obligation due to force majeure still occurs. Therefore, the issue of proving the
innocence of a person should not be reduced solely to the establishment of objective
circumstances that prevent the fulfillment of the obligation, without providing guilt of
independent content.
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PO3MEKYBAHHS KATETOPIN «®OPC-MAKOP» TA «<HEIIEPEBOPHA
CUJIA» Y IOHATIMHOMY ATAPATI HUBLJIBHOI'O 3AKOHO/JJABCTBA
YKPATHU

IlocTanoBka npo6JeMu B WijioMy Ta ii 3B’A30K 3 BaKJIUBMMH HAYKOBUMH

YH NPAKTHYHUMH 3aBAaHHAMM. Y IMBUIBHOMY 3aKOHOJABCTBI YKpaiHH TepMiHU
«HerepebopHa cuia» Ta «popc-Maxop» 3a3BUUail 0TOTOKHIOIOTHCS. Biamosiano 1o a63.1
4. 1 cr. 617 HusineHoro koxekcy Ykpainu (L{usinvuuil kodexc Yxpainu, 2003) (nami —
LK Ykpainu), ocoda, sika mopyIinia 3000B's13aHHsI, 3BUILHIETHCS BiJl BIIMOBIIAILHOCTI 32
MOPYIIEHHS 3000B'sI3aHHsI, SKIIO BOHA JOBEJE, 10 1€ MOPYILEHHS CTAIOCS BHACHTIJOK
BUNaaky abo HenepeOopuoi cunu. HenepeOopra cuna Bu3HavaeTsest y m. 1 4. 1 cT. 263
LK Ykpainu sik Haj3BUuaiiHa a00 HEBIABOPOTHA 33 JAHUX YMOB IOJis. AHAJIOIIYHO Y CT.
218 'K Vkpainu 3a3Ha4a€ThCs, M0 YYaCHUK TOCHOJAPCHKUX BIIHOCHH BIJIOBiIa€e 3a
HEBHKOHAaHHA a00 HEHaJe)XHE BUKOHAHHS TOCIIONAPCHKOr0 3000B’sI3aHHS YW MOPYLICHHS
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MpaBWJ 30iHCHEHHS TOCIOAAPCHKOI TiSUIBHOCTI, SIKIIO HE JOBEJE, IO HUM BXKHUTO YCiX
3aJIeKHUX BiJl HHOTO 3aXOXIB Il HEJOIYIIEHHS I'OCIOJAPCHKOTO IPABOMOPYIICHHS.
Otxe, y c1.218 'K Vkpainu smiie moBTOPIOEThCA BH3HAYCHHS HEMepeOOpHOI CHIH, Ta
3a3HAYa€ThCs MEpEeNiK 00CTaBHH, IIO HE BIAHOCATHCSA IO HENepeOOpHOI CHiIM, Ta SIKi
MIOBHICTIO CITIBIIAIAlOTh 3 OOCTaBUHAMH, HaBemeHUMH y a03.1 4. 1ct.617 LK VYkpainn
BigHOCHO BHmaAKy. Citifi TaKOK 3a3HAYUTH MPO OPUTIHAIBHICTD MiAXOAY 3aKOHOIABIA Y
YacTHHI BU3HAYCHHS €IMHOIO ITi/ICTaBOIO 3BUIbHEHHS yYaCHUKA TOCIOAAPCHKUX BiIHOCHH
BiJl BIANOBIAAaJBHOCTI 3a MOPYLICHHS 3000B’S3aHHS JHIIE Y pas3i HEMOXIHUBOCTI
BukoHaHHS. OmHak, y cT. 218 'K Vkpainu He 3a3Ha4aeThcs MPO Te, UM € TMPUIHHOIO
HEMO>KJIMBOCTI BUKOHAHHS JIMIIE Jisi 00CTaBMH HerepeOopHoi cuiy, abo iHII MPUYKHH,
110 3aJIeXkaTh BiJl BOJIM OOp>KHHUKA. TOMy, TyMaeThcs, Yepe3 3aKOHOAABUY HEIOCKOHAICTD
cT. 218 'K Yxpainu ciijy BHKOPUCTOBYBATH JI0 TOCTIONAPCHKUX TPABOBITHOCHH 3aralbHy
HOpMy a03.1 1. 1 ct. 617 LUK Ykpainu.

[MonsTTS «HenepeOOpHa CHIlay BUKOPUCTOBYETHCS TaKOXK Y [ToBiTpssHOMY KOJeKci
VYkpainu (4. 3 cr.. 105), MutHomy konekci Ykpainu (4. 1 ct. 460), Kpuminambao-
mporiecyaabHOMYy Kozaekci Ykpaiam (. 3 4. 1 cr.. 138), Komekci ToproBeiapbHOTO
MoperuiaBctBa (cT.. 176), Bomnomy kogekci Ykpainu (4. 2 cr. 110) tomo. Onnak, y
3a3HaueHUX KOAM(DIKOBAHMX aKTax HasiBHE 3MIIIyBaHHs TOHSATTS HerepeOOpHOI CHH 3
TaKUMH TIOHATTSMH SIK aBapis, BOEHHI nii, Hag3BW4aliHa cuTyallis. Bkazani TepMiHU
MOJKHA BiZTHECTH J0 OOCTaBHH HETIepeOOPHOI CHITH, 32 YMOBH BiAIMOBITHOCTI iX O3HAKaM,
10 3aKOHO/IaBYO BCTAHOBJICHI /ISt HerepeOopHOi cuii. ToMy, IPONIOHYETHCSI PO3TIISIATH
MOHATTS  (hopc-Makopy (HermepeOOpHOT CHiM) SIK MDKTaTy3eBy KaTeropiro, a HOPMH
[UBUIGHOTO 3aKOHOAABCTBA YKpaiHUM 1momo (opc-maxopy (HemepeOOpHOI CHIH)
BUKOPHCTOBYBATH Y SIKOCTI 3arajibHUX JUIA YCIiX 1HIIMX Taiy3ed mpasa (TocroJapcbKoro,
KPUMIHAJIBHOTO, MUTHOT'O, 36MEJIBHOTO, MOPCHKOT'O TOIIIO).

VY u. 3 cr. 14-1 3akony Ykpainu «lIpo ToproBo-nmpoMuciioBi najgatu B YKpaiHi»
(Baxon Yrpainu «Ilpo mopeoso-npomucnosi naramu ¢ Yxpainiy, 1998) nousarts «dopc-
MaXkop» Ta «0OCTAaBUHHM HerepeOOpHOI CHIIM» 3a3HA4aloThCsl K TOTOXKHI. 30Kpema,
3rigHO 4. 2 mi€l cTarTi, (hopc-MaKOpHUMHU oOcTaBHHaMu (0OCTaBUHaMH HeriepeOopHOL
CWIN) € HaJ[3BUYAIHI Ta HEBIIBOPOTHI 0OCTABUHU, IO 00 €KTHBHO YHEMOKJIHBIIIOIOTh
BUKOHAHHS 3000B’si3aHb, Mepea0aueHUX YMOBaMH JIOTOBOPY (KOHTPAKTy, Yroau
TOIIO), OOOB’S3KIB 3TiJIHO 13 3aKOHOAABYMMH Ta IHITUMH HOPMATHBHHMH aKTaMH, a
came: 3arposa BiliHHW, 30poiHUI KOH(MIIKT abo cepiio3Ha Morpo3a Takoro KOH(IIKTY,
BKJIIOUAIOYM aJlc HE OOMEXYIOUHUCh BOPOXKMMH aTakaMH, OJOKaJaMH, BIHCHKOBHM
em0Oapro, i iHO3eMHOro BOpoOra, 3arajbHa BiMCbKOBa MOOLTI3allis, BIHCHKOBI Iii,
OroJIOIIEHAa Ta HEOroJolleHa BiiHA, [Iii CycHinbHOro Bopora, 30ypeHHs, aKTH
TEpOpU3MYy, JUBEpCii, mparcTBa, 0e3/1ad, BTOPTHEHH, OJI0Ka(a, PEBOIIOLs, 3aK0JIOT,
MOBCTaHHS, MacOBI 3aBOPYILEHHS, BBEJCHHS KOMEHJAHTCHKOI TOJIHHU, €KCIPOIIpiallis,
NPUMYCOBE  BWJIYYEHHS, 3aXOIUICHHS  MiANPHUEMCTB, PEKBI3MMLiA, TIpoMaJchKa
JeMOHcTpallisi, OJoKaja, cTpailk, aBapis, MPOTHIIPaBHi Jii TpeTix oci0, moxkexa, BUOyX,
TPHBAJI TIepepBU B POOOTI TPAHCHIOPTY, PETIIaAMEHTOBAHI YMOBAaMH BiJIIIOBITHUX PilllcHb
Ta aKTaMH JIep>)KaBHUX OPTaHIB BIIAJIM, 3aKPUTTS MOPCHKUX MPOTOK, eMbapro, 3a00poHa
(0OMexXeHHS) eKCIIOPTY/IMITIOPTY TOLIO, a TAKOXK BHUKJIMKAaHI BUHATKOBHMH HOTOJAHUMHU
YMOBaMH 1 CTHXIHHHM JIMXOM, a CaMme: €MiJieMisi, CHJIbHUI IITOPM, IIMKJIOH, yparas,
TOpHAaJ0, OypeBiil, IMOBiIHb, HArpOMAajPKEHHS CHITY, OXeJie[b, TIpajJ, 3aMOPO3KH,
3aMep3aHHsl MOPS, IPOTOK, OPTiB, IEpEBalliB, 3eMJIETPYC, OJIMCKABKa, IOKEXKa, I0CYXa,
MPOCiIaHHA 1 3CYB IPYHTY, 1HII CTUXiHHI IMXa TOLLO.
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Cnig 3a3HaumTH, mo y 4. 3 cr. 14-1 3akony VYkpaimu «[Ipo TOproro-
MIPOMHUCIIOBI TaJIaTh B YKpaiHi» HE 3a3HAYCHO, K1 caMe TPOTHIPABHI Iii TpeTiX ocid
BH3HAIOTHCA (popc-maxkopom. JlymaeTscs, Taki nii MaiOTh 3aBJaBaTH IIKOAW Came
MailHOBUM iHTepecaM cy0’€KTiB LMBIIBHOTO MpaBa. ToMmy, MPOMOHYETHCS BU3HABATH
IJICTaBOI0 3BUIBHEHHS BiJl BiANOBITAJLHOCTI TPOTHIIPABHI il TpeTiX ocid, sKi
CIPSIMOBAaHI Ha IOIIKOMXKEHHS YU 3HUIIECHHS Yy>KOro MaifHa.

B cr. 6 3V “IIpo nopsinok 3ailiCHEHHsT pO3paxyHKiB B iHO3eMHIl BamtoTi (3axoH
Yipainu «Ilpo nopsook 30itichenHss pos3paxyHkie 6 iHozemuiu eantomin, 1994) He
JA€TbCA BU3HAYEHHS OOCTaBUHH (hOpc-Makopy abo MpUOIM3HOTO iX MeperiKy, OJHaK
BKa3aHO, M0 “MiATBEpKEHHsIM (hopc-MakopHUX  00cTaBuH € cepTH(dikaT Toproso-
OpPOMHCIOBOI  mamaTé  YKpaiHM 1po  Qopc-MaxkopHi  obcTaBuHU (0OCTaBUHU
HernepeOopHOi cwir) abo IHINOI YIMOBHOBaXKEHOI oOpradizamii (opraHy) — KpaiHu
po3TamryBaHHA CTOPOHH JIOTOBOpPY (KOHTpakTy) abo TpeThoi KpaiHH BiAOBITHO IO
YMOB JIOTOBOD”.

Y g 2 cr. 40 3Y «IIpo TtenekomyHikauii» (3axkon Yxpainu «Ilpo
menexkomynikayiin, 2004) BCTaHOBIEHO 3BUIBHEHHS OIEPATOpIB, TMPOBAIEPiB
TEJICKOMYHIKaIlii  Bigx  MaWHOBOI  BIANOBIJAIBHOCTI  IEpel  CIIOKMBavyaMH
TEJEKOMYHIKAI[IfHUX MOCYT 32 HEBUKOHAHHS UM HEHAJIe)KHE BUKOHAHHS 3000B'I3aHb 3
HaJaHHA TEIEeKOMYHIKalliHHUX MOCIYT YHACHTIIOK il HemepeOopHOi cuiu (3eMIIeTpyc,
MOBiHb, yparaH TOINO), BUKPAJAHHS YU TOMIKO/HKEHHS 3JIOBMUCHUKAMU JIHIHHUX Ta
CTaHIIMHMUX CMOPYA, IO BUKOPHUCTOBYIOTBHCS ONEPATOpOM TeJCKOMYHiKaliil, abo 3
BUHM CIOXXMBaya Y BUIMAIKaX, NepeadadeHux UM 3aKOHOM.

®dopc-MakOpHUMH OOCTaBUHAMKU I Iijedt  3akoHy Ykpainm «IIpo
3aro0iraHHs BIUIMBY CBiTOBOI (piHaHCOBOI KpH3M Ha PO3BHTOK OYAiBENBHOI ramysi Ta
JKUTIIOBOTO OYIIBHULUTBAY (3axon Yxpainu «llpo 3anobicanns enaugy ceimoeoi
Ginancosoi kpusu Ha po3eumox 0y0igenNbHOI 2any3i ma JHCUmMi08020 OYOi6HUYMEAY,
2009) € wemepembauyBani Ta  HemepeOOpHi  OOCTaBHMHM, IO BiAOYBalOTHCS
HE3QJIC)KHO BiJl BOJl i OakaHHS CTOpPiH, HACTaHHS SKUX HEMOXXJIMBO Mepen0adnTH
IIPY YKJIaIEHHI JOTOBOPY Ta AJIsl MPOTHULT SIKUM CTOPOHH HE MOXKYTh BXKHUTH 3aXOIiB.

Y mucti Mintocty Big 30.05.2014 p. Ne 6602-0-26-14/8.1 3a3Hauaerbes, 1o
CTOPOHH MalOTh MPaBO BPETYJIOBaTH Yy JIOTOBOpi, SKWH TepeadaueHuii aKTaMu
[UBITFHOTO 3aKOHO/ABCTBA, CBOI BiJHOCHHM, SKi HE BPEryJIhOBaHI IMMHU aKTamu (4. 2
cr. 6 LUK VYkpainu). 3a 3aransHuMm npaBwioMm min "dopc-maxkopoM" po3yMieTbes
BUHUKHECHHS HAJ3BUYalilHUX 1 HEBiJIBOPOTHUX OOCTaBHH, Y TOMY 4YHCIi 0OCTaBUH
HernepeOOPHOI CHITH, PE3YJIbTATOM SKHX € HEBUKOHAHHS 3000B’A3aHb OJIHIEIO 13 CTOPIH.

VY m. 3.1.1 Pernamenty 3acBigdeHHs ToproBo-nmpoMHUCIOBOIO NanaTor0 YKpaiHu Ta
perioHabHIMH TOPTOBO-TIPOMUCIIOBHMH MaNIaTaMu (hopc-MaXOpHUX 0OCTaBHH (0OCTaBUH
HeriepeOopHoi cwim) (mami - Permament) dopc-maxopHi o0cTaBuHH  (0OCTaBUHU
Henepeboproi cwin) (Force Majeure) BH3HAYalOThCS SK HAJI3BUYaliHI Ta HEBIJIBOPOTHI
oOCTaBUHH, SKi OO’€KTHBHO BIUIMBAIOTh HAa BUKOHAHHSA 3000B'sS3aHb, IepeadadueHux
YMOBaMH JIOTOBOPY (KOHTPAKTy, YIOIU TOIIO), OOOB'SI3KIB 33 3aKOHOJABYMMH 1 IHIIMMH
HOPMATHBHHMH aKTaMH, Jil0 SKHX HEMOXJMBO Oyino nepenbaunTd Ta sl SKUX
YHEMOIIMBIIIOE IX BUKOHAHHS ITPOTSATOM IIEBHOTO IEPiOIy vacy.

3rigao m. 3.2 Pernamenty, He BBaxarOTbcs (opc-MaKOPHUMHU OOCTaBUHAMH
(oOcTaBHaMu HemnepeOOpHOI cuin) (iHAHCOBA Ta CKOHOMIYHA Kpu3a, Aedoir,
3pocTaHHs O(QiLiHOTO Ta KOMEPLIMHOro KypciB iHO3eMHOI BajJIOTH [0 HalliOHAJbHOT
BaIIOTH, HEIOJCPKaHHSI/MOPYILIEHHS CBOIX OOOB'SI3KIB KOHTPareHTOM OOpIKHUKA,
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BiJICYTHICTh Ha PUHKY NOTPiOHHX IJI1 BUKOHAHHS 3000B’s3aHHS TOBapiB, BIICYTHICTD Y
OopKHMKA HEOOX1JHMX KOIITIB TOIIO.

IlepeBakHO y 3aKOHOMABCTBI 3apyODKHHX JepaB HE MICTHTHCSA MOMIOHOTO
nepeniky. [IpoTe BiAMOBIAHO 10 CyIOBOI MPAKTUKHU 3 OTO MUTAHHS, Y GpaHIy3bKOMY,
HIMEIIbKOMY Ta aHIVIO-aMEPUKAHCHKOMY IIpaBl HIKOJIM HE BHU3HAIOTHCS TAKUMHU
oOcTaBHAMHM HEBHAa4a EKCHOPTHUX abo0 IMIIOPTHHX JICH3IH, iHQIAIS Ta iHIITe
3HEIIHEHHS TPOIICH, TOOTO EKOHOMIYHA HEMOKJIMBICTh BUKOHAHHS.

JymaeTncs, ¢ MO3UTUBHO OLIHWUTH HaMaraHHs YKpaiHCBKOTO 3aKOHOJABIIS
BCTAaHOBUTH XO04ya O TNPUONM3HUN TeperiKk KHUTTEBUX OOCTaBHH, IO MOXYTh
BU3HABAaTHCS POPC-MakOpOM, Ta OOCTaBHH, SIKi TAKMMH HE BU3HAIOTHCS.

TakuM YHHOM, BIAMOBIAHO 1O MOJOXECHb YHHHOTO 3aKOHOAABCTBA YKpaiHH
JIO3BOJIIEThCST BUKOPUCTOBYBATH TOHATTS «(OpPC-Ma)xkop» Ta «HermepeOOpHa CHIlay SIK
CHUHOHIMH.

HeoOxiaHicTh AOCHTIIKEHHS KaTeropii «(popc-Maxkopy» Ta «HermepeOopHa CHiay
Ha PIBHI JUCEPTAlifHOIO JOCTIPKEHHS OOYMOBJICHA HAsSBHICTIO METOOJIOTIYHO
HEBIpHUX MiAXOMIB JO0 aHali3y MaHWX T[OHATh Y IHMBUIPHOMY TIpaBi YKpaiHH.
[lop’si3yeThCcsl 3a3HaUeHe HacaMmepesn 13 TUM, MO (QOpC-MaKop pPO3TISAAETHCI Y
UUBLIEHOMY TIPaBi 3a aHAJIOTIEIO 3 IHIIMMU TaTy3sMH MpaBa 0e3 BpaxyBaHHs CHIeHU(piKN
METOJy TPUBATHONPABOBOTO PETYNIOBaHHS. 3 IIi€i NMPUYMHU JOCTIIHUKU KaTeropii
HernepeOopHa CHiIa TPUXOAATH JO BHCHOBKIB, IIO CyIlepedaTh CYTHOCTI IUBIIBHO-
MPaBOBOTO PETyJIOBAaHHA. Y SIKOCTi NMPHKIAAY BHUIIE3a3HAYEHOTO, MOKHA PO3TIITHYTH
MUTAHHS PO BIUTMB HenepeOOpHOT CUITK Ha CKJIAJ TmpaBonopyiieHHs. Yacrinie 3a Bce y
JmiTepaTypi 3a3HAadaEeThcs, IO HemepeOOopHa CHila yCyBaE TakKUM  elleMEHT
MPaBOMOPYIICHHS K BUHA OopkHuKa (36epesa E., 1998, Jlomuoze O., Jlomuose 3.,
2003, Oscuenxo B.B., 1972). Ha nymxy 1.B. Bypnaku, HenepeOopHa cujia HaJIC)KHUTh JI0
(hakTOpiB CIEKTPY «BUHYBATiCTh/HEBHHYBATICThY 3allofif0Baya, a TOMY HemnepeOopHa
CHWJIa 1 BUHA 3aI10/Iif0Baya — I1€ MOHSATTS, 1[0 B3aEMHO BUKJIFOYAIOTh OJIHE OnHE (hypraka
LB, 2015).

C.O. KoHoBanoB OOrpyHTOBY€ IIOJIOKEHHS, BIAMOBIZHO O SIKOTO 1CHYBAaHHS
Takol IUBLILHO-TIPABOBOT KOHCTPYKIIIi K HemepeOOpHA Cuiia MIiATBEP/DKYE CTaTyC
MPUHIIAITY BUHU K €IUHOI 3acaau IMBLIBHO-IIPABOBOI BiJIOBIIAIBHOCTI. ABTOPOM
3p00JIeHO BHICHOBOK, IO BiAMOBIAANBHICTh CYO'€KTIB IMiIMPUEMHUIBKOI JisSUTEHOCTI Ta
0ci0, MisUTPHICTH SIKMX TIOB'sI3aHA 3 IiIBHIIEHOI0 HEOE3MEeKO0, OyIye€ThCS 32 PUHITUTIOM
BUHHM, a HE 3aloJisHHS, IHAKIIEe CIel[iajibHa, [0 BUKIIOYAE€ BUHY, KOHCTPYKIIiS
HenepeOOPHOI CHIIM BTpaya€e CBiil CEHC, TOMY 1110 1HAKIIIE B JAHUX BUIAJKAX BUHITKOM 3
MPUHLMITY 3aM0AisSTHHS Oy/e IPUHIIMIT BUHU.

HemnepebopHa cuia sk Mexa BIAMOBIAAIBLHOCTI CYO'€KTIB MiAIPUEMHHIIBKOT
IIsUTBHOCTI Ta 0Ci0, MISUIBHICTh SKMX IIOB'S3aHa 3 IIIBHINEHOI0 HEOE3IEKOoIo,
Oe3nepeyHo, € 3HAaK BiJICYTHOCTI BMHHM B TIOBEAIHII 3a3HauyeHHMX CyO'€KTiB B pasi
3anoisiHHs HUMH Koau (Kownoganos C.A., 2006).

IHmi aBTOpM JOBOMATH BHUKJIAQJACHY BHUIINEC IYMKY JO JIOTIYHOTO KIiHIIS,
BiJI3HAYaIO4M, 10 IPH BIUIMBI Ha IMPOLEC BUKOHAHHS 3000B'I3aHHSI OOCTaBHH
HenepeOOpHOi cuin BifcyTHs1 BuHa OopxkHuka (Ceipoesckuna M.C., 2010; Taxmaes
H.A., 2001); mo npu PO3MIIAIAl CIOPIB, MOB'SI3aHUX 3 HENEPEOOPHOIO CHUJIOK, CYIOM
(baxkTu4HO 3'sICOBYEThCs MUTaHHs BUHU OopxHuKa (Ornesa K.O. 2012).

Pazom 3 THM iHImIAa Tpyna JIOCHIIHUKIB-LIMBLIICTIB BBaXKa€, IO JerajbHe
MOHATTS. BUHM «BiJIOBiZa€ He Cy0'€KTHUBHIA CTOPOHI NPaBOMOPYIICHHS, a 00'€KTUBHIH,

106 © Knowledge, Education, Law, Management



ISSN 2353-8406 Knowledge, Education, Law, Management 2019 Ne 3/4 (27/28)

a caMe - IOPUIMYHO 3HAYYIIid OE3MisIIBHOCTI K (OpMi MPOTHUMPABHOI MOBEAIHKH»
(boeoanos /1.B.,2012; Kysneyosa O.A., 2011). 1 ToMy NPUXWUIBHAKH TaKOl MO3MUIIIi
JIOTIYHO pOOJATH BHUCHOBOK TIPO Te, IMO HemepeOOpHAa CHiIa BHKIIOYAE Ccame
MPOTUNPABHICTE Oisinisi (boeoanos J[.B., 2012, I'onosun H.M., 2013). llo crocyeThes
BJIACHE MPOTHIIPABHOCTI K €JIEMEHTA IMBUILHOTO MPABOMOPYIICHHS, TO BOHA MOXE
BHKITIOYATHCS HE TUIBKH B CHIIy BiJICYTHOCTI (pakTy MOPYIICHHS HOPM IpaBa, yMOB
JIOTOBOPY, @ TaKOXX 32 HAsBHICTIO 1HIIMX IOPUAMYHHUX (aKTiB. [CHYIOTH TakoX «Taki
cneun¢ivyHi yMOBH, SIKi BUKITIOYAIOTH OLIHKY MMOBEIIHKH SIK MPOTHIIPABHO1, HE3BAXKAIOUH
Ha TIOPYUICHHS CY0'€KTOM BHMOT 3aKOHY, JOTOBOPY, 3BHYAiB, IO CIPHYHMHUIO
HEBMKOHaHHS a00 HEHaJe)KHe BHKOHAHHS 3000B'13aHb. L[i oOcTraBMHM caMi 1o coOi
BiJOOpakalOTh TPABOMIPHICTh TOBENIHKM OCOOM, sKa JIMIIE 30BHI yTBOPIOE
npotunpaBHe mistHED» (Kysweyosa O.A., 2012). Y cuTyamisx Takoro poay «came
MOPYIICHHS Cy0'€KTUBHUX IUBUIBHUX TPAB ... HE HOCUTh MPOTUIPABHOTO XapaKTepy B
CWJIy HEMOXKJIUBOCTI BUKOHAHHs 3000B's3aHHs, SKa BHHUKIA 3a OOCTaBHUHAMH, 3a SKi
OOpKHUK He BianoBinae» (hpaeunckuii M.H., Bumpsanckuii B.B.).

IcHye me Touka 30py, 110 HerepeObopHa CHIla TATHE BiICYTHICTH BiAMOBIIATBHOT
ocobu. Tak, Ha nymMKy B.A. XoxioBa MOHATTS «HENepeOOpHOI CHIINY HE MPOTUCTOITH
MOHATTIO «BWHA», OCKUIBKM IIbOBE TPHU3HAYCHHS IMEpHIoi - HE JOMYCTHTH
3aCTOCYBaHHS 3aXO[(iB BiAMOBIAAFHOCTI, a APYTUH - OOTPYHTYBaTH iX BUKOPHCTaHHS.
ABTOp BBaxkae, MO0 TOHATTA «HemepeOOpHA CHIIAa» TPABHIBLHO BHBOJWTH 3
MOJKJIUBOCTEH 1 3410HOCTEH JaHOTO KOHKPETHOI OCOOM: CJIOBa 3aKOHOMABIISI «3a JaHUX
YMOB» OYEBHIHO BKJIIOUAIOTH B ceOe 1 BH3Ha4YeHICTh CyO'ekTa. HasBHICTH BHHH He
BHKITIOYAE iICHYBaHHS 0OCTaBHH HemepeOopHoi crmm. OgHak Tpeda 3acToCoBYBaTH abo
Te, abo iHIIE; MpPO HemepeOOpHY CHIYy MOKHA TOBOPUTH TiJIbKM Yy pasi, SKIO He
MOTPIOHO BCTAHOBJIIOBATH BUHY (Xox106 B.A., 1998).

Ha mymxy I'K. MaTBeeBa, €IMHOI XapaKTepUCTUKOIO HEMEepeOOpHOI CHIN €
BHUIIAIKOBUI 3B'SI30K MK TOJi€l0 (HEMEepeOOPHOIO CHUJIOK) 1 MiSUIBbHICTIO BiMOBIIAIBHOT
0CcOo0HM, KpIM TOTrO, BOHA <JICKHTh Yy IUIOMIMHI OO'€KTHBHO BHIIQJKOBUX 3B'S3KIB MK
ceporo misutbHOCTI 3amojiroBava i 1mkoao» (Mameees I'K. (1970). Orxe, mikoaa
3amojissHa He (DI3UMYHOI0 1 He IOPHINYHOI0 0CO0O00, alle HAaBIIO TOJ[i TOBOPUTH TPO
3BUJIBHEHHS BiJl BiINOBIJaJbHOCTI, SIKIIO HEMA€e MpaBONOpyIIHUKa? SIKIO MPUIYCTUTH,
0 JIAaHWH aBTOP MOMMJIMBCS MIOA0 HASBHOCTI BUIMAJKOBOIO 3B'SI3KY MK c(eporo
JUSUTHHOCTI 3armojiifoBadya i IIKOJOK0, TO CIIiJl 3pOOMTH BHUCHOBOK, IIO, OCKUIBKA MiX
HenepeOOPHOIO CHUIIOKO 1 TIsUIBHICTIO BITOBIAAIBHOT 0COOU € JIMIIE BUIAIKOBHI 3B'SI30K,
TO CyJl MOXKE HEIO 3HEXTYBATH, 1, OTXKe, TIOKJIACTH BIIMOBIIAJILHICTD Ha BiJIOBIIHY 0CO0Y.
Bcs cnipaBa B ToMy, 110 [Uis nipaBa Oaiinyxe Te, 1110 3HaXOIUTHCS 3a MeKaMU JisUTbHOCTI
JIOZICH, TOMY, OE3CYMHIBHO, SIKIIO INKIJJIMBI HACHIIKH OyJIM BUKJIMKAHI, HAPUKIA]
MIPUPOAHUMH CTUXIMHUMU TOMISAMH, TO MUTAHHS PO 3BUILHEHHS BiJ BiANOBIIAILHOCTI
HaBiTh HE Ma€ BUHHMKATH, OCKIJIBKH HIKOTO 3BUIbHATH. J[OBOM Takoro TUIy abCOIOTHO
HECIIPOMOJKHI, 1 0 KPUTUKH 3a3Ha4eHHX Teopiii He BapTo Oyno O 3BepraTHCs, SKIIO O
BOHH BCE IIIe HE 3yCTPivalli M ATPUMKH B psifax BueHux (I adxcues I'X. 2003).

He Bparourich 10 QUCKYCIi, CTiJl 3a3HAYUTH, 110, HEMEPeOOpHA CHIa BUKIIIOYAE
caMme BUHY OOp)KHHUKA 3 OIVIALY Ha BUKIIOUHY 00 €KTHBHICTh XapakTepy HemepeOopHOi
CWJIY SIK 00CTaBUHM, 1110 3BUIBHSE BiJ BIANOBIIAIBHOCTI Yepe3 BiICYTHICTh MOYKIMBOCTI
OOp)KHHMKA BUCIIOBHTH CBOE IICUXOJIOTIYHE CTaBJICHHS 10 NisiHHs. BogHovac, He MOKHA
BECTH MOBY IpPO BHKJIIOYEHHS MPOTHIIPABHOCTI, OCKINBKH (HOPMAJIbHO IMOPYLICHHS
3000B’s13aHHSI BHACIIZOK Jii 00CTaBMH HemepeOOpHOi CHIIM BCE X TaKH BiOYBa€ThCS.
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OTtxe, HE cix 3BOAWTH THUTAaHHS JOBEIEHHS HEBHHYBATOCTI 0COOM BHKJIIOYHO [0
BCTaHOBJICHHS 00'€KTUBHUX OOCTaBHH, IO MEPELIKOKAOTh BUKOHAHHIO 3000B'A3aHHS
(Kapmyoacanckuir JLU., 1950; I[lyeunckuu Bb.HM. 1984), He Hamaroud BUHI OOp)KHHKA
CaMOCTIHHOTO 3MiCTy.

3 ormsAy Ha 3a3HaveHE, MPW BUBYCHHI MPOOJIEMaTHKH HemepeOOpHOi chil y
LIMBITFHOMY TIpaBi HE CIIiI BUKOPHUCTOBYBATH IIUIIE (POPMAILHO-JOTMATHIHI METOIN
BUBYCHHS NMPABOBUX SIBUIL, OCKIJIbKM HenepeOOpHa CHila € MDKTally3eBOI0 MPaBOBOIO
kareropiero. 3okpema, npo 1e 3a3HadaB O.0. KpacaBuikoB, sSKuii BBaXae, 10 MOHATTS
HernepeOOpHOI CHIIM € 3arallbHONPABOBHM IMOHATTSIM, SIKE BHKOPHCTOBYETHCS B PI3HUX
rajny3sx MpaBa Ha TO3HAYEHHs OJHI€l 3 MiACTaB, MO YHEMOXKJIMBIIOE BiANOBIAAIbHICTh
(Kpacaguuxos O.A., 1966). Kateropis «HenepeOopHa CHuiia» BiTHOCUTHCS 10 HAHOLIBII
3aralibHUX MPaBOBUX MHUTaHb, K€ BUKOPUCTOBYETHCS (PAaxiBISIMU HE JIMIIE [UBIITLHOTO
mpaBa, a i, 30KpeMa, y KpUMiHaJIbHOMY Ta iH. Tally3sX mpaBa. Tak, y KpuMiHaIbHOMY
mpaei, SKIIO YHACHIJOK HemepeOOpHOI cwiu ocoba BTpaTHia MOXKIHMBICTH
3a0e3MevyyBaTi CBiJIOMO-BOJILOBHI KOHTPOJIb 32 CBOEIO MOBEAIHKOI0, (hOpMaIbHO 0CO0y
HE MOYXHA BU3HATU HEOCYJHOI0, ajic B TAKWX BUMAJKaX MOXKHA CTBEPPKYBAaTH MPO
BiJICYTHICTh JiSTHHA B KPUMiHAJIbHO-TIPABOBOMY 3HAuU€HHI I[OTO MOHATTS (bypoun B.,
2010). Takuii BUCHOBOK 3aCHOBAaHHMiI Ha TOMY, IO 3a3BHYail BIUIUB HEMEPEOOPHOT CHIIH
Ha IHTEJEeKTYyaJIbHO-BOJIHOBY MISIIBHICTH OCOOM IPOIOHYIOTH OpaTd JO yBard mij dac
BHUpINICHHS NHUTAaHHS TPO HASBHICTh TAaKOi O3HAKM OO0 €KTUBHOI CTOPOHH CKJIamy
370YMHY, SK JHisHHS. JlisHHS K O3HAaKy 00 €KTHBHOI CTOPOHHM CKJIaJy 3JI0UYUHY
PO3MIISIA0Th HE JIMIIE K 30BHIIIHIN BUpa3 aKTUBHOI Y MACUBHOI MOBEIIHKY JTFOTUHH,
a 3a3Ha4YaloTh MPH IBOMY IPO CBiIOMO-BOJBOBHI XapaKTep MisIHHA Y KPHUMiHAIBHO-
npaBoBoMy po3yMinHi (Kyopssyes B.H., 1960; Kpuminanone npago Ykpainu: 3acanvna
ygcmuna: niopyunux 2002). BoaHodac icHye iHIma OUIbII OOTpyHTOBaHAa HayKOBa
MO3MIIiS 13 33a3HAYCHOTO NMUTAHHS, SIKA MOJIATAE Y TOMY, [0 HEMOXKIIHUBICTh IPUTITHEHHS
JI0 KpUMIHAJIBHOT BiAMOBIAAJIBLHOCTI 0COOU 3 OTJISAYy Ha BIJIICYTHICTh Y HEl MOXIIMBOCTI
3a0e3reuyBaTH  CBiZJOMO-BOJLOBUH KOHTPOJb 32 CBOEK TIOBEAIHKOK IOBHHHA
MOB’A3yBaTUCS HE 3 BaJlaMM JiSIHHS, a 3 CYy0 €KTUBHUMHU O3HAKAMH CKJIJy 3JIOYHHY.
Ake HisHHS SK 00 €KTHBOBAHHM BUpa3 IOBEHIHKH OCOOW 3aUINAETHCSA MiSTHHAM
HE3aJIOKHO BIJ] TOTO, YW 3ajisHI OyJau BOJIA Ta CBIIOMICTH 0coOU (Duyuxionedus
yeonoerozo npasa, 2005).

BincyTHICTE TEOPETHYHOTO PO3MEKYBAHHS BUHU T4 MPOTUIPABHOCTI JisIHHSA Y
CTPYKTYpl TOHATTS «HemepeOOopHa cHiiay y IHUBUIBHOMY Ta KpUMIHAJIBHOMY IpaBi
BUKJIMKA€ CYIEPEUHOCTI HA MPAKTHUIIl, 110 MPU3BOAATH JI0 BCTYIY y CYIEPEUYHICTH i3
BUIIAJKaMU BIiAMOBIJAILHOCTI 3a BiJCYTHOCTI BHUHH, & TaKOXX BU3HAHHSA Y OJHOMY
BUTIAJIKY BiJICYTHOCTI BHHHU 3 TOYKH 30pY KpUMIHAJIBHOTO TpaBa Ta il HASBHOCTI — 3a
LUBIIBHUM ITPABOM.

3a3Buyail, oJHE W Te caMe NPaBOMOPYLICHHS (HANPHUKIAJ, 3aBIaHHSA IIKOAM
KaJII[[TBOM YW IHIIUM YIIKOJDKEHHSM 37I0POB’S) MOXE OJIHOYACHO MICTHUTH CKIIaJ i
KPUMIHAIBHOTO 3JI0YMHY, 1 IUBUIBHO-TIPABOBOTO JIETIKTY. TOoMy 1 mIKoJa, 3amoiisHa y
pe3yibTaTi MoAIOHOTO 37I0YMHY, KOMIIEHCYETHCS Y TOPSJIKY IIMBUIFHOTO CYJOYHMHCTBA.
ToMy po3yMiHHS BHHM MpH BCTAaHOBJIEHHI HAasBHOCTI MiJACTaB JUI 3BUIBHEHHS BiJ
BiJINIOBIZIATILHOCTI y IUBIILHOMY Ta KpUMIHAJIBHOMY IPaBi Ma€ OyTH OJTHAKOBUM.

Y UUBLIEHOMY 3aKOHOJIABCTBI, 32 3arajlbHUM MPABUIIOM, BUHA € JIUIIE YMOBOIO,
asie He Miporo BiamoBinanbHOCTi. IIpoTe, 3aKOHOM 1 ZOTOBOPOM MOXe MependadaTuch
BiJIOBIAaNIbHICTh OOPKHUKA, SIKUHM MOPYILIUB 3000B’sI3aHHS, 1 y pa3i BiICYTHOCTI BUHHU.
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3 inmoro 60Ky, B cuiy 4. 3 cT. 6 LUK Ykpainu ctopoHn MOKYyTh 00yMOBHUTH 3BiJTbHEHHS
OOp KHWKA BiJ BiAMOBIMATHHOCTI 1 3a HAIBHOCTI ftoro BUHHU. 30KkpeMa, 4. 4 cT. 219 T'K
VkpaiHu Hazae CTOPOHAMM TOCHOJAPCHKOIO 3000B’S3aHHS IPAaBO BCTAHOBUTH B
JOTOBOpi TMEBHI OOCTaBMHHU, AKI MAalOThb HAA3BHYAWHUI XapakTep Ta MOPYLICHHS
3000B’s3aHHA B 3B’S3KYy 3 JI€I0 SKUX € TIACTaBOIO JUIS 3BITBHEHHS 1X BiX
BimmoBimansHOCTI. CItil BpaxoBYyBaTH, MO TYT 3aKOH HAaJa€ MPaBO CTOPOHAM BH3HAYUTH
MEBHI OOCTaBMHU TaKWUMH, 1110 3BUIBHSIOTH BiJ BiJIMOBITaJbHOCTI 32 YMOBH, IO BOHU
MalOTh HaA3BUUAHHMUN XapakTep. AJle HasBHICTh O3HAKH HAI3BUYAHHOCTI € MiJICTaBOIO
JUII  BU3HAHHSI HASBHOCTI HeEmepeOOpHOI CHJIM, IO 3BUIBHSIE OOpKHHKA Bif
BiJNIOBIAaTIbHOCTI YK€ B cuity 3akoHy (ctT. 617 LUK Ykpaiun) (Apema A.I'., Poman B.1",
2005). Bopgnouac, y KpUMIH&JIBHOMY 3aKOHOJABCTBI  BHM3HAYCHHS  IOHATTS
«HerepeOopHa CHiIay B3aralli BiICYTHE, X049a i BUKOPHUCTOBYETHCA HA TPAKTHUIII.

3a TakuX YMOB HarajbHHM CTa€ MUTaHHS yHi(ikamii TOHATTS HemepeOOpHOI
CWIN sIK MiKranmy3eBoro noHstts (Kanaynosa E.C., 2005). OpnHak, copmynroBaTu
yHiBepcajJbHE Ui BCiX raiy3eil mpaBa BH3HA4YCHHS HEMepeOOpHOI CHIIHM, 3 €JUHUMH
KBami(hiKyrouuMHu O3HaKamu, 0e3 CaMOCTIHHOTO i JETalbHOTO JOCHI/DKEHHS JTaHOTO
IHCTUTYTY, B paMKax OKpeMOi raiysi mpaBa € HEMOKJITUBHM.

BucHoBok. BapTo migBecTH miCyMKH, 3 OTJISAy Ha CAaMOCTIHHE 3HAYCHHS, SIKE
Mae KoHIent Qopc-Maxopy (HemepeOOpHOI CHIM) JUIA NHBUIICTUYHOI Teopii,
[MBITFHOTO 3aKOHO/IaBCTBA 1 MPABO3aCTOCOBYOI MPAKTUKH, HEOOXiTHUM € MPOBEIECHHS
HAYKOBOT'O JOCIiPKEHHS, CIEHialbHO MPUCBSYEHOTO PO3TJLy Takoi Kareropii sk
thopc-maxop (HemepeOopHa criia) 32 MUBITHHIM 3aKOHO/IaBCTBOM Y KpaiHU.

HenepebopHa cuia Bukmoyae came BUHY OOpKHHKA 3 OIVIAY HAa BUKIIOUHY
00’EKTHBHICTh XapakTepy HenepeOOpHOI CWIM SK OOCTaBUHHW, IO 3BUIBHSAE BiX
BIJIMOBIAILHOCTI  Yepe3 BIJACYTHICTH MOXJIMBOCTI OOpP)KHUKA BHUCIIOBUTH CBOE
NICUXOJIOTIYHE CTaBlEHHS [0 [JisHHA. BoxHowyac, He MOXKHa BECTH MOBY HpO
BUKJIIOYEHHS TPOTUIPABHOCTI, OCKUIbKH (POpMalbHO TOpYIIEHHS 3000B’sI3aHHS
BHACJIIJIOK i1 00CTaBHH HENepeOOPHOI CHIIM BCE K Taku BifOyBaeTbes. OTxe, HE Ciil
3BOAWTH NHMTAHHS JOBEIEHHS HEBHHYBAaTOCTI OCOOM BHKJIIOYHO JI0 BCTAHOBJICHHS
00'€eKTUBHUX OOCTaBHH, IO MEPEIIKOKAIOTh BUKOHAHHIO 3000B'I3aHHS, HE HAAAI0UH
BHUHHU CaMOCTIHHOIO 3MICTY.
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